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CERTIFICATE. 


TERRITORY OF IDAHO, ] 


2 SECRETARY'S OFFICF, \ 


I do hereby certify that the Laws vontained in this printed 
volume are true and literal copies of the enrolled Laws passed at 
the Eighth Session of the Legislative Assembly of the Territory 
of Idaho. convened on the seventh day of December, A. D., 


i874, und the Laws previously passed and authorized to be con- 


tinned in force and printed in this Code of Laws. 


In witness, whereof I 
have hereunto set my hand 


and affixed the seal of the 


Territory. 


Done at Boise City, this 


First dav of February, 
A. D., 1876. 


E. J. CURTIS, 


Secretary of Idaho. 
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THE 


Declaration of Independenée. 


ae 


TIE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED 
STATES OF AMERICA IN CONGRESS ASSEMBLED. 


W uen, in the course of human events, it becomes nec- 
essary for one people to disolve the political bands which 
have connected them with another, and to assume, among 
the powers of the earth, the separate and equal station 
to which the laws of nature and of nature’s God entitle 
them, a decent respect to the opinions of mankind re- 
quires that they should declare the causes which impel 
them to the separation. 

We hold these truths to be self-evident: That allmen 
are created equal; that they are endowed by their Cre- 
ator with certain unalienable rights; that among these 
are life, liberty, and the pursuit of happiness ; that, to 
secure these rights, governments are instituted among 
men, deriving their just powers from the consent of the 
governed; that whenever any form of government be- 
comes destructive of those ends, it is the right of the 
people to alter or to abolish it, and to institute a new 
government, laying its foundation on such principles, 
and organizing its powers in such form, as to them shall 
seem most likely to effect their safety and happiness. 
Prudence, indeed, will dictate that governments long 
established should not be changed for light and transient 
causes; and, accordingly, all experience hath shown that 
mankind are more disposed to suffer, while evils are suf- 
ferable, than to right themselves by abolishing the torms 
to which they are accustomed. But when a long train 
of abuses and usurpations, pursuing invariably the same 
object, evinces a design to reduce them under absolute 
despotism, it is their right, it is their duty, to- throw off 
such government, and to provide new guards for their 
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Grievances. 
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DECLARATION OF INDEPENDENCE. 


e em 


future security. Such has been the patient sufferance 
of these colonies, and such is now the necessity which 
constrains them to alter their former system of govern- 
ment. The history of the present king of Great Britain 
is a history of repeated injuries and usurpations, all hav- 
ing in direct object the establishment of an absolute 
tyranny over. these States. To prove this, let facts be 
submitted to a candid world :— 

Ie has refused his assent to laws the most wholesome 
and necessary for the public good. 


He has forbidden his governors to pass laws of im- 
mediate and pressing importance, unless suspended in 
their operation, till his assent should be obtained ; and, 


when so suspended, he has utterly neglected to attend to 
them. _ 


He has refused to pass other laws for the accommoda- 
tion of large districts of people, unless those people 
would relinquish the right of representation in the leg- 
islatnre—a right inestimable to them, and formidable to 
tyrants only. 


He has called together legislative bodies at places un- 


‘usual, uncomfortable, and distant from the depository of 


their public records, for the sole purpose of fatiguing 
thern into compliance with his measures. 

Ife has dissolved representative houses repeatedly for 
opposing, with manly firmness, his invasions on the 
rights of the people. 

He has refused, for a long time after such dissolutions, 
to cause others to be elected; whereby the legislative 
powers, incapable of annihilation, have returned to the 


< people at large for their exercise—the State remaining, 


in the mean time, exposed to all the dangers of invasion 
from without, and convulsions within. 

He has endeavored to prevent the population of these 
States—for that-purpose obstructing the laws of natural- 
ization of foreigners, refusing to pass others to encourage 
their migrations hither, and raising the conditions of new 
appropriations of lands. 

He has obstructed the administration of justice, by 
refusing his- assent to laws for establishing judiciary 
powers. j 

Ile has made judges dependent on his will alone for 
the tenure of their offices, and the amount and payment 
of their salaries. 

-He has erected a multitude of new offices, and sent 
hither swarms of officers to harass our people, and eat 
out their substance. 


e 


DECLARATION OF INDEPENDENCE. 


He has kept among us, in times of peace, standing Jurr4,1%6 ; 


armies, without the consent of our legislatures. 

He has affected to render the military independent of, 
and superior to, the civil power. i 

He has combined with others to subject us to a juris- 
diction foreign to our constitution, and unacknowledged 
by our laws—givi® his assent to their acts of pretended 
legislation. ` 

For quartering large bodies of troops among us: . 

For protecting them, by a mock trial, from punish- 
ment for any murders which they should commit on the 
inhabitants of these States : 

-For cutting off our trade with all parts of the world: 

For imposing taxes on us without our consent: 

For depriving us, in many casés, of the benefits of 
trial by jury: 

For transporting us beyond seas to be tried for pre- 
tended offenses: 

For abolishing the free system of English laws in a 
neighboring province, establishing therein an arbitrary 
_ government, and enlarging its boundaries, so as to ren- 


der it at once an example and fit instrument for intro- l 


ducing the same absolute rule into these colonies: __ 

For taking away our charters, abolishing our most 
valuable laws, and altering, fundamentally, the forms of 
our governments : aa ji 

For suspending our own legislatures, and declaring 
themselves invested with power to legislate for us in all 
cases whatsoever. i 

He has abdicated government here, by declaring us 
out of his protection, and waging war against us. 

‘He has plundered our seas, ravaged our coasts, burnt 
our towns, and destroyed the lives of our people. , 

' He is at this time transporting large armies of foreign 
mercenaries to complete the works of death, desolation 
and tyranny, already begun, with circumstances of 
cruelty and perfidy scarcely paralleled in the most bar- 
-barous ages, and totally unworthy the head of a civilized 

nation. 

He has constrained our fellow-citizens, taken captive 
on the high seas, to bear arms against their country, to 


become the executioners of their friends and brethren, l 


or to fall themselves by their hands. 

He has excited domestic insurrections among us, and 
has endeavored to bring, on the inhabitants of our fron- 
tiers, the merciless Indian savages, whose known rule of 
warfare is an undistinguished destruction of all ages, 
sexes, and conditions. 
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Jory 4,16 In every stage of these oppressions, we have petitioned 


for redress in the most humble terms. Our repeated 
petitions have beeh answered only by repeated injury. 
A prince, whose character is thus marked by every act 
which may define a tyrant, is unfit to be the ruler of a 
free people. 

Nor have we been wanting in attentions to our British 
brethren. We have warned them, from time to time, 
of attempts, by their legislature, to extend an unwar- 
rantable jurisdiction over us. We have reminded them 
of the circumstances of our emigration and settlement 
here. We have appealed to their native justice and 
magnanimity, and we have conjured them, by the ties 
of our common kindred, to disavow these usurpations, 
which would inevitably interrupt our, connections and 
/ correspondence. They, too, have been deaf to the voice 
of justice and of consanguinity. We must, therefore, 
acquiesce in the necessity which denounces our separation, 
and hold them, as we hold the rest of mankind: enemies 
im war; in peace, friends. 

Declaration We, therefore, the representatives of the United States 
__.of America, in general congress assembled, appealing to 
the Supreme Judge of the world for the rectitude of. 

of our intentions, do, in the name, and by the authority 

of the good people of these colonies, solemnly publish 

and declare taat these united colonies are, and of right 

` ought to be, FREE AND INDEPENDENT STATES; that they 
. are absolved from all allegiance to the British crown, 
and that all political connection between them and the 

state of Great Britain, is, and ought to be, totally dis- 
solved; and that, as free and independent states, they 

have full power to levy war, conclude peace, contract 
alliances, establish commerce, and to do all other acts 

and things which independent states may of right do. 

And for the support of this declaration, with a firm re- 

liance on the protection of Divine Providence, we mu- 

tually pledge to each other our lives, our fortunes, and 

our sacred honor. 


The foregoing declaration was, by order of congress, 
engrossed, and signed by the following members :— 


JOHN HANCOCK. 


NEW HAMPSHIRE. 


JOSIAIL BARTLETT, WILLIAM WHIPPLE. 
MATTHEW THORNTON, 


oe, 
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MASSACHUSETTS BAY. 


SAMUEL ADAMs, JOHN ADAMS, 
‘ROBERT TREAT PAINE, ELDRIDGE GERRY. 


RHODE ISLAND, ETC. 
STEPHEN HOPKISS, WILLIAM ELLERY. 


CONNECTICUT: - 
ROGER SHERMAN, SAMUEL HUNTINGTON, 
WILLAM WILLIAMS, OLIVER WOLCOTT. 
NEW YORK. 
WILLIAM FLOYD, PHILIP LIVINGSTON; 
Francis LEWIS, Lewis MORRIS. 


NEW JERSEY. 


RICHARD STOCKTON, JOHN WITHERSPOON, 
Francis HoPKINsoN, Jonn HART. 
ABRAHAM CLARK, 


PENNSYLVANIA. 
ROBERT MORRIS, -+ BENJAMIN RUSH, 
BENJAMIN FRANKLIN, JoHN MORTON, ' a o 
GEORGE CLYMER, JAMES SMITH, > . 
GEORGE TAYLOR, JAMES WILSON. 
GEORGE’ Ross, ie 
DELAWARE. 
CÆSAR RODNEY, GEORGE READ. = 3 
TioMAs MKEAN, : = - i 
MARYLAND. 
SAMUEL CHASE; WILLIAM PACA, 
THOMAS STONE, CHAS. CARROL, of Carrollton., . 
VIRGINIA. 
GEORGE WYTHE, RICHARD HENRY LEF, 


- THOMAS JEFFERSON, BENJAMIN HARRISON, 


THOMAS NELSON, Jun., FRANO! LIGHTrooT LEE. 


CARTER BRAXTON, : 
NORTH CAROLINA. 
WILLIAM HOOPER, JOSEPH HEWES. 


JOHN PENN, iA 
SOUTH CAROLINA. 


EDWARD BUTLEDGE, THomas HAYWARD, Jun., 
THomas LyncH, Jun., ARTHUR MIDDLETON. 


GEORGIA. 


Button GWINNETT, LYMAN HALL. 
GEORGE WALTON, 
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CONSTITUTION 


UNITED STATES OF AMERICA. 


A 


We, the People ofthe United States, in Order to form 
a more perfect Union, establish Justice, insure domestic 
Tranquility, provide for the common defence, promote 
the general Welfare, and secure the Blessings of Liberty 
to ourselves and our Posterity, do ordain and establish 
this Constrrution for the United States of America. 


ARTICLE 1. 


Seorion 1. All legislative Powers herein granted 
shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives. 


Srcrion 2. ‘The House of Representatives shall be 
composed of Members chosen every second Year by the 
People of the several States, and the Electors in each 
State shall have the Qualifications requisite for Electors 
of the most numerous Branch ot the State Legislature. 

No Person shall be a Representative who shall not 
have attained to the Age of twenty-five Years, and been 
seven Years a Citizen of the United States, and who 
shall not, -when elected, be an Inhabitant of that State in 
which he shall be chosen. | 

* Representatives and direct Taxes} shall be appor- 
tioned among the several States which may be included 
within this Union, according to their respective Num- 
bers, which shall be determined by adding, to the whole 


* Altered by the-Fourteenth Amendment. See page %. 
+Direct taxes probably included only those on polls and real estate. 8 Wall. 544. 
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CONSTITUTION OF THE UNITED STATES. 


Number of free Persons, including those bound to Ser- 
vice for a Term of Years, and including Indians not. 
taxed, three-fifths of all other Persons. The actual 
Enumeration shall be made within three Years after.the 
first Meeting of theCongress of the United States, and 
within every subsequent Term of ten Years, in such 
Manner as they shall by Law direct. The Number of 
Representatives shall not exceed one for every thirty 
Thousand, but each State shall have at Least one Rep- 
resentative; and until such enumeration shall be made, 
the State of New Hampshire shall be entitled to choose 
three, Massachusetts eight, Rhode Island and Provi- 
dence Plantations one, Connecticut five, New York six, 
New Jersey four, Pennsylvania eight, Delaware one, 
Maryland six, Virginia ten, North Carolina five, South 
Carolina five, and Georgia three. 

When vacancies happen in the Representation from 
any State, the Executive Authority thereof shall issue 
Writs of Election to fill such Vacancies. 

The House of Representatives shall choose their 
Speaker and other Oificers; and shall have the sole 
Power of Impeachment. 

Section 8. The Senate of the United States shall be 
composed of two Senators from each State, chosen by 
the Legislature thereof, for six Years ; and each Senator 
shall have one vote. 

Immediately after they shall be assembled in Con- 
sequence of the first Election they shall be divided as 
equally as may be into three Classes. The Seats of the 
Senators of the first Class shall be vacated at the expira- 
tion of the second Year, of the second Class at the Ex- 
piration of the fourth Year, and of the third Class at the 
expiration of the sixth Year, so that one-third may be 
chosen every second Year; and ‘if Vacancies happen by 
Resignation, or otherwise, during the Recess of the Lug- 
islature of any State, the Executive thereof may make 
temporary Appointments until the next Meeting of the 
Legislature, which shall then fill such Vacancies. 

No Person shall be a Senator who shall not have at- 
tained to the Age of thirty Years, and been nine Years 
a Citizen of the United States, and who shall not, when 
elected, be an Inhabitant of that State for which he shall 
be chosen. 

The- Vice President of the United States shall be | 
President of the Senate, but shall have no Vote, unless 
they be equally divided. 

The Senate shall choose their other Officers, and also 
a President pro tempore, in the Absence of the Vice 


OONSTITUTION OF THE UNITED STATES. 


President, or when he shall exercise the Office of Pres- 
ident of the United States. 

The Senate shall have the sole Power to try all Im- 
peachments. When sitting for that Purpose, they shall 
be on Oath or Affirmation. When the President of the 
United States is tried, the Chief Justice shall preside: 
And no Person shall be convicted without the Concur- 
rence of two-thirds of the Members present. ~ 

Judgment in Cases of Impeachment shall not extend 
further than to removal from Office, and disqualification 
to hold and enjoy any. Office of Honor, Trust, or Profit, 


tr im- 
peachments 


Chief Jus- 


tice tō pre- | 


side, when. 


Sentence -` 


under the United States; but the Party convicted shall ` 


nevertheless be liable and subject to Indictment, Trial, 
Judgment and Punishment, according to Law. 

Section 4. The Times, Places and Manner of hold- 
ing Elections for Senators and Representatives, shall be 
prescribed in each State by the Legislature thereof; but 
the Congress may at any time by Law make or alter such 
Regulations, except as to the places of choosing Senators. 

The Congress shall assemble at least once in every 
Year, and such Meeting shall be on the first Monday in 
ama unless they shall by Law appoint a different 

ay. l : ; 
eee 5. Each House shall be the Judge of the 
Elections, Returns and Qualifications of its own Mem- 
bers, and a Majority of each shall constitute a Quorum 
to do Business ; but a smaller Number may adjourn from 
day to day, and may be authorized to compel the Atten- 


dance of absent Members, in such Manner, and under ` 


such Penalties as each House may provide. 

Each House may determine the Rules of its Proceed- 
ings, punish its Members for disorderly Behaviour, and, 
with the Concurrence of two thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, 
and from time to time publish the same, excepting such 
Parts as may in their judgment require Secrecy ; and the 
Yeas and Nays of the Members of either House on any 
question shall, at the Desire of one fifth of those Pres- 
ent, be entered on the Journal. 

Neither House, during the Session of Congress, shall, 
without the Consent of the other, adjourn for more than 
three days, nor to any other Placethan that in which the 
two Houses shall be sitting. 

Sxection 6. The Senators and Representatives shall 
receive a Compensation for their Services, to be ascer- 
tained by law; and paid out of the Treasury of the 
United States. They shall in all Cases, except Treason, 
Felony and Breach of the Peace, be privileged from 
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Arrest during their Attendance at the Session of thei! 
respective Houses, and in going to and returning from 
the same; and for any Speech, or Debate in either House, 
they shall not be questioned in any other Place. 

No Senator or Representative shall, during the Time 
for which he was elected, be appointed to any civil Of- 
fice under the Authority of the United States, which 
shall have been created, or the Emoluments whereof 
shall have been increased during such time ; and no Per- 
son holding any Office under the United States, shall be 
` aoe of either House during his Continuance in 

ce. i 

Seotion 7. All Bills for raising Revenue shall origi- 
nate in the House of Representatives; but the Senate 
Da propose or concur with Amendments as on other 

ills. 

Every Bill which shall have passed the House of Rep- 
resentatives and the Senate, shall, before it become a 
Law, be presented to the President of the United States; 
If he approve he shall sign it, but if not he shall return 
it, with his Objections to that House in which it shall 
have originated, who shall enter the Objections at large 
on their Journal, and proceed to reconsider it. {f after 
such Reconsideration two-thirds of that House shall agree . 
to pass the Bill, it shall be sent, together with the Ob- 
jections, to the other Ifouse, by which it shall likewise 
be reconsidered, and if approved by two-thirds of that 
House, it shall become a Law. But in all such Cases, 
the Votes of both Houses shall be determined by Yeas 
and Nays, and the Names of the Persons voting for and 
against the Bill shall be entered on the Journal of each 

ouse respectively. If any Bill shall not be returned 
by the President within ten Days (Sundays excepted} 


' after it shall have been presented to him, the Same shall 


- be a Law, in like Manner asif he had signed it, unless the 


Joint ‘reso- 
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_Congress by their Adjournment prevent its Return, in 


which Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Con- 
currence of the Senate and House of Representatives 
may be necessary (except on a question of Adjournment) 
shall be presented to the President of the United States; 
and before the Same shall take Effect, shall be approved 
by him, or being disapproved by him, shall be repassed 
by two-thirds of the Senate and House of Representa- 
tives, according to the Rules and Limitations prescribed 
in the Case of a Bill. 

Secrion 8. The Congress shall have Power To lay’ 
and collect Taxes, Duties, lmposts, and Excises, to pay the 
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Debts and provide for the common Defence and general 
Welfare of the United States; but all Duties, Imposts 
ae Excises shall be ,uniform throughout the United 

tates; i 

To borrow Money on'the:credit of the United States;* 

To regulate commerce with foreign Nations, and 
among the several States, + and with the Indian | Tribes; 

To establish an uniform Rule of Naturalization, and 
uniform Laws on the subject of Bankruptcies througout 
the United States ; l 

To coin Money, regulate the Value thereof, and of 
foreign Coin, and fix the Standard of Weights and 
Measures; 

o provide for the Punishment of counterfeiting the 
Securities and current Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the A eee of Science and useful Arts, 
by securing for limited Times fo Authors and Inyentors 
the exclusive Right to their respective Writings and 
Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies.and Felonies committed 
‘on the high Seas, and Offences against the Law of Na- 
tions; i 
To declare War, grant Letters of Marque and Repri- 
sal, and make Rules concerning Captures on Land and 
Water; o i 

To raise and support Armies, but no Appropriation of 
Leet to that Use shall be for a longer Term than two 

ears 5 - 

To provide and maintain a Navy; - k 

To make Rules for the Government and Regulation 
of the land and naval Forces; 

To provide for calling forth the Militia to execute the 
Laws of the Union, suppress Insurrections and repel 
Invasions; 

To provide for organizing, arming, and disciplining, 
the Militia, and. for governing such Part of them as 
may be employed in the Service of the United States, 
reserving to the States respectively, the Appointment of 
the Officers, and the Authority of training the Militia 
according to the Discipline prescribed by Congress ; 

To exercise exclusive Legislation in all -Cases whatso- 
ever, over such District (not exceeding ten Miles square) 
as may, by Cession of particular States, and the Accept- 


* Such loans are not taxable by the States. 2 Pet., 449. 


+ This power extends only over waters ‘whose’ navigation has a substantial 
value for commerce, 22 Conn., 183—186. States may authorize the'collection of 
tolls for the improvement of navigable rivers, 12 Corn., 7. 18 Conn., 500 
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ance of Congress, become the Seat of the Government 
of the United States, and to exercise like Authority over 
all Places purchased by the Consent of the Legislature 
of the State in which the Same shall be, for the Erec- 
tion of Forts, Magazines, Arsenals, dock-Y ards, and other 
needful Buildings ;—And 

To make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Power, and 
all other Powers vested by this Constitution in the Gov- 
ernment of the United States, or in any Department or 
officer thereof.* 

Secrron 9. The Migration or Importation of such 
Persons as any of the States now existing shall think 
proper to admit, shall not be prohibited by the Con- 
gress prior to the Year one thousand eight hundred and 
eight, but a Tax or Duty may be imposed on such Im- 
portation, not exceeding ten dollars for each Person. 

The Privilege of the Writ of Habeas Corpus shall not | 
be suspended, unless when in Cases of Rebellion or In- 
vasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall be pas- 
sed. ‘ : 
No Capitation, or other direct Tax, shall be laid, un- 
less in Proportion to the Census or Enumeration herein 
before directed to be taken. 

No Tax or Duty shall be laid on Articles exported 
from any State. 

No Preference shall be given by any Regulation of 
Commerce or Revenue to the ports of one State over 
those of andther; nor shall Vessels bound to, or from, 
one State, be obliged to enter, clear, or pay Duties in 
another. 

No Money shall be drawn from the Treasury, but in 
Consequence of Appropriations made by Law; and a 
regular Statement and Account of the Receipts and Ex- . 
penditures of all public Money shall be published from 
time to time. - 

No Title of Nobility shall be granted by the United 
States: And no Person holding any Office of Profit or 
Trust under them, shall, without the Consent of the 
Congress, accept of any present, Emolument, Office, or 
Title, of any kind whatever, from any King, Prince, or 
“= Charter of the U. S. Bank constitutional, 4Conn., 817, 326, note ; 333, note. 


+ lte suspension does not affect the duty to éssue the writ and to require a re- 
turn showing the authority tor the imprisonment. 4 Wall, 4 


+ Bills of attainder defined. 4 Wall., 333. Ex post facto law defined. 6 Cranch, 
8% 
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foreign State. - i 

Srcrion 10. No State shall enter into any Treaty, 
Alliance, or Confederation; grant Letters of Marque 
and Reprisal; coin Money ; emit Bills of Credit ; § make 


any Thing but gold ane silver Coin a Tender in Pay- | 


meént-of Debts; ; pass any Dill of Attainder, ex post. facto 
Law, or Law i impairing the Obligation of Contracts, | or 
grant any Title of Nobility. 


No State shall, without the consent of the Congress, 
lay any Imposts or Duties on Impo:ts* or Expor ts, ex- 
cept what may be absolutely necessary for executing its 
inspection Laws; and the net Pr oduce of all Duties “and 
Imposts, laid by. any State on Imports or Exports, shall 
be for the Use of the Treasury of the United States ; 
and all such Laws shall be subject to the Revision and 
Control of the Congress. 


No State shall, mod tle Consent of Congress, lay 
any Duty of Tonage, keep Troops or Ships of War in 


time of peace, enter into any Agreement or Compact. 


with another State, or-with a foreign. Power, or engage 
in. War, unless actually invaded, or in such imminent 
Danger as will not admit of Delay. 


ARTICLE IL * 


Srction 1. ‘The executive Power shall be vested in 
a President of the United States of America. He shall 
hold his Office during the Term of four Years, and to- 
„gether with the Vice President, chosen for the same 
"Term, be elected, as follows: 
Each State shalll appoint, in such Manner asthe Leg- 


§ Applies only to circulating currency, in een the State is the immediate 
promisor. 4 Pet., 447; 11 ret., 316; 18 How:, 


4 This protects charters of private eponniona: 4 Wheat , 518; 7 Conn., 48. 
48 Conn., 64. But not tenure of office of State ofhcers. 10 How., 402, nor oiher 
grants of a political character for public purposes 10 How. 535. 


* This does not include imports from another State. 8 Wall., 123. 
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islature thereof may direct, a Number of Electors, equal 
to the whole Number of Senators and Representatives 
to which the State may be entitled in the Congress; but 
no Senator or Representative, or Person holding an Of- 
fice ot Trust or Profit under the United States, shall be 
appointed an Elector. 

[Here followed ‘provisions as to the mode of casting 
the electoral votes, which are superseded by the Twelfth 
Amendment. See page 23). 

The Congress may determine the time of choosing the 
Electors, and the Day on which they ‘shall give their 
Mee ; which day shall be the same throughout the United 

tates. ` ; 

No Person, except a natural born Citizen, or a Citizen 
of the United States, at the time of the Adoption of this 
Constitution, shall be eligible to the Office of President ; 
neither shall any Person be eligible to that Office who 
shall not have attained to the Age of thirty-five Years, 
and been fourteen Years a Resident within the United 
States. 

In Case of the Removal of the President from Office, 
or of his Death, Resignation, or Inability to discharge 
the Powers and Duties of the said Office, the same shall 
devolve on the Vice President; and the Congress may 
by Law provide for the Case of Removal, Death, Resig- 
nation or Inability, both of the President and Vice 
President, declaring what Officer shall then act as Pres-- 
ident, and such Officer shall act accordingly, until the 


- Disabilitv be removed, or a President shall be elected. 


Presidents 
compensa- 
tion. 


L 


His oath. 


f 


President 
to be com- . 
mancer in 
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The President shall, at stated Times, receive for his 
Services, a Compensation, which shall neither be in- 
creased nor diminished during the Period for which he 
shall have been elected, and he shall not receive within 
that Period any other Emolument from the United 
States, or any of them. 

Before he enter on the Execution of his Office, he 
shall take the following Oath or Afftirmaiion:—“I do 
solemnly swear [or affirm] that I will faithfully execute 
the Office of President of the United States, and will to 
the best of my Ability, preserve, protect, and defend the 
Constitution of the United States.” ; 

Secrioy 2. The President shall be Commander in 
Chief of the Army and Navy of the United States, and 
of the Militia of the several States, when called into the 
actual Service of the United States ; he may require the 


‘Opinion, in writing of the principal Officer in each of 


the executive Departments, upon any Subject relating to 
the Duties of their respective Offices; and he shall have 


Sagi > 


\ 
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Power to grant Reprieves and Pardons* for Offenses 
against the United States, except in Cases of Impeach- 
ment. 

He shall have Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided two- 
thirds of the Senators present concur ; and he shall nom- 
inate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Minis- 
ters and Consuls, Judges of the supreme Court, and all 
other Officers of the United States, whose Appomtments 
are not herein otherwise provided-for, and which shall 
be established by Law: but the Congress may by Law 
vest the Appointment of such inferior Officers, as they 
think proper, in the President alone, in the Courts of 
Law, or in the Heads of Departments. : 

The President shall have Power to fill up all Vacan- 
cies that may happen during the Recess of the Senate, 
by granting Commissions which shall expire at the End 
of their next Session. i 

Section 3. He shall from time to time give to the 
Cogress Information of the State of the Union, and re- 
commend to their Consideration such Measures as he 


shall judge necessary and expedient ; he may, on extraor- | 


dinary Occasions, convene both Houses, or. either of 
them, and in Case of Disagreement between them, with 
Respect to Time of Adjournment, he may-adjourn them 
to such Time as he shall think proper; he shall receive 
Ambassadors and other public Ministers; he shall take 
Care that the Laws be faithfully execnted, and shall 
Commission all the Officers of the United Ststes. 
Section 4. The President, Vice President, and all 
civil Officers of the United States, shall be removed from 
Office on Impeachment for, and Conviction of, Treason, 
Bribery, or other high Crimes and Misdemeanors. 


ARTICLE ITI. 


Section 1. The judicial Power of the United States, 
shall be vested in one Supreme Court, and in such infe- 
rior Courts as the Congress may from time to time or- 
dain and establish.t The Judges, both of the supreme 
and inferior Courts, shall hold their Offices during good 
Behaviour,?and shall, at stated Times, receive for their 
Services, a Compensation, which shall not be diminished 
during their Continuance in Office. 


*Inclndes power to commute sentences. 18 How., 315. j 
Pe of Congress giving State courte jurisdiction. unconstitutional., 1 Wheat, 
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CONSTITUTION OF. THE UNITED STATES. 

Srctton 2. The judicial Power shall extend to all 
Cases, in Law and Equity, arising under this Constitu- 
tion, the Laws of the United States, and Treaties made, 
ot which shall be made, under their Authority ;— to all 
Cases affecting Ambassadors, other public Ministers 
and Consuls ;—to all-Cases of admiralty and maritime 
Jurisdiction ;*—to Controversies to which the United 
States shall be a Party;—to Controversies between two 
or more States ;—between a State and Citizens of an- 
other State ;—between Citizens of aitterent States ; be- 
tween Citizens of the same State claiming Lands under 
Grants of different States, and between a State or the 
Citizens thereof, and foreign States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Min- 
isters and Consuls, and thosein which a State shall be 
Party, the supreme Court shall have original Jurisdiction. 
In all the other Cases before mentioned, the supreme 
Court shall have appellate Jurisdiction, both as to Law 
and Fact, with such Exceptions, and under such Regula- 
tions as the Congress shall make. 

The trial of all Crimes, except in Cases of Impeach- 
ment, shall be by Jury, and such Trial shall be held in 
the State where said Crimes shall have been committed ; 
but when not committee within any State, the Trial 
shall be at such Place-or Places as the Congress may by 
Law have directed. 3 

Section 8. Treason against the United States, shall 
consist only in levying War against them, or in adhering 
to their Enemies, giving them Aid and Comfort. No 
Person shall be convicted-of-Treason unless on the Tes- 
timony of two Witnesses to the same overt Act, oron 
Confession. in open Court. 

The Congress shall- have Power to declare the Pun- 
ishment of Treason, but no Attainder of Treason shall 
work Corruption of Blood, or Forfeiture except during 
the ‘LifeSofithe Person attainted.t ! 


l ARTICLE IV. 


naaa 


Sxcrion.1. Full Faith and Credit shall be Given in 
each State to the publie-Acts, Records, and judicial Pro- 
ceedings of every other State. And the Congress may 


*Includes all navigable waters, whether fresh or, salt. 12 How., 443, State 
courts Cannot proceed invem against maritime property. 4 Wall., 431. But 
States can create certain liens on vessels which Admiralty Couits might en- 
force, 1 Black, 530; T Wall., 644; 11 Wall,, 185. 


United States may confiscate traitor’s property in civil war. 11 Wal., 268. 
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by general Laws prescribe the Manner in which such 
Acts, Records and Proceedings shall be proved, and the 
Effect thereof. i 

Sxcrion 2. The Citizens of each State shall be enti- 
tled to all Privileges and Immunities of Citizens in the 
several States. || 

A Person charged in any State. with Treason, Felony 
or other Crime, who shall flee from Justice, and be 
found in another State shall on Demand of the execu- 
tive Authority of the State from which he fled, be de- 
livered up, to be removed to the State`having Jurisdic- 
tion of the Crime. s 

No Person held to Service or Labour in one State, 


under the Laws thereof, escaping into another, shall, in 


Consequence of any Law or ‘Regnlation therein, be 


discharged from such Service or Labour; but shall be de- 
livered up on claim of the Party to whom. such Service or 
Labour may be due. | 

Section 8. New States may be admitted by the 
Congress into this Union; but no new State shall be 
formed or erected within the jurisdiction of any other 
State; nor any State be formed by the Junction of 


_ two or more States, or Parts of States, without the con- 


sent -of the Legislatures of the States concerned, as well 
as of the Congress. l 

The Congress shall have Power to dispose of and 
make all needful Rules and Regulations respecting the 
Territory or other property belonging to the United 
States; + and. nothing in this Constitution shall be so 
construed as-to Prejudice any -Claims of the United 
States, or of any particular State. 

Sxcrion 4. The United States shall guarantee to 
every State in this Union a Republican Form of Gov- 
ernment, and shall protect each of them agains Invasion; 
and on application of the Legislature, or of the Execu- 
tive (when the Legislature cannot be convened) against 
domestic Violence. 


ARTICLE. V. 


The Congress, whenever two thirds of both Houses 
shall deem it necessary, shall propose Amendrhents to 


i 


Î Includes only privileges generally attached to citizenship. 18 How., 593; 8 
Wall., 180 ; 12 Wall , 430. 


{This relates only to the property belonging to the-United States at the time 
of the adoption-cf the Constitution. 19 How., 393. 
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this Constitution, on the Application of the Legislatures 
of two thirds of the several Stutes, shall call a Conven- 
tion for proposing Amendments,—which in either Case, 
shall be valid to all Intents and Purposes, as Part of this - 
Constitution, when ratified by the Legislatures of three 
fourths of the several States, or by Conventions in 
three fourths thereof, .as the oné or the other Mode of 
Ratification may be proposed by the Congress; Pro- 
vided, that no Amendment which may be made prior to 
the Year one thousand eight hundred and eight shall in 
any Manner affect the first and-fourth Clauses in the 
Ninth Section of the first Article; and that no State, 
without its Consent shall be deprived of its equal Suf- 
frage in the Senate. — 


ARTICLE VI. 


| 


All Debts contracted and Engagements entered into, 
before the Adoption of this Constitution, shall be as 
valid against he United States under this Constitution, 
as under the Confederation. 

This Constiution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the au- 
thority of the United, shall be the supreme law of the 
Lani; and the Judges in every State shall be bound 
thereby, anything in the Constitution or Laws of any 
State to the Contrary notwithstanding. 

The Senators and, Representatives before mentioned, 
and the Members of the several State Legislatures, and 
all executive and judicial Officers, both of the United 
States and of the several States, shal-be bound by Oath 
or Affirmation, to support this Constitution; but no re- 
ligious Test shall ever be required as a Qualification to 


- any Office or public Trust under the United States. 


ARTICLE V= 


The Ratification of the Convertions of nine States, 
shall be sufficient for. the Establishment of this Constitu- 
tion between the States so ratifying the same. 

Done in Convention, by the Unanimous Consent of the 
States present the Seventeenth day of September in 
the Year of our Lord one thousand seven hundred 
and Eighty seven and of the Independence of the 
United States of America the Twelfth. IN WIT- 
NESS whereof We have hereunto subscribed our 
Names. — 


Go: WASHINGTON, Presd’t and Dep’ty from Va. 
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NEW HAMPSHIRE. ; 
Joan LANGDON, NiıcnoLas GILMAN. 


MASSACHUSETTS. 
Natuanre, Gormam, = Rurus Kine. 


CONNECTICUT. 2 
Wm. Samu. JOHNSON, “Roger SHERMAN. | 
NEW YORK. l 
ALEXANDER HAMILTON. 
NEW JERSEY. 


Wi. Lrvineston, . _ Davin BREARLEY, 
Wu. PATTERSON, Jona. DAYTON. . 2 


PENNSYLVANIA. 


B. FRANKLIN, -+ _ Tuomas Mirrun, 

Rost. Morris, Gro. CLYMER, 

THomas FITZSIMONS, JARED INGERSOLL, : 
James WILSON, Gouv. Morris. = o 3 


DELAWARE. ` 


Gro. READ, Ricuarp BASSETT, 
Joun DICKENSON, _Gunnixe BEDFORD, JR- > 
Jaco. Broom. 
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MARYLAND.. ` s4 


James McHenry, Dan. CARROLL. S 
Dan or Sr. Tuomas, JENIFER. a 


~ t 


VIRGINIA. 7 
Jons BLAI, James Manison, JR | 


NORTH CAROLINA. . 7 


Wm. Brount, Hu. WintiaMson, _ Ao iy 
Ricup. Dosss, Srarenr. : | 


SOUTH CAROLINA. 


J. RUTLEDGE, CHARLES PINCKNEY. ‘ 
` CHAS. COTESWORTH PINCKNEY, Perce BUTLER. 
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~ 


GEORGIA. 
Wim Few, l Asr. BALDWIN. 
Attest: WILLIAM JACKSON, Secretary.* 


*By July, 1788, it had been ratified by nine of the States, and the Congress of 
the Confederation provided for the g Sa ph ofthe new government, which 
went into operation on the first ednesday of March [March 4th], 1789. 

The orthography and punctuation, both of the original Constitution, and of 
the several Amendments, have been followed exactly, in printing this work, 
byithe aid of copies furnished for the purpose by the Secretary of State of 
the United States, 
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: ARTICLES, 
IN ADDITION, TO, AND AMENDMENT OF, THE CONSTITUTION OF 4 
THE UNITED STATES OF AMERIOA, n 
Proposed by Congress, and ratified by the Legislatures of the several States» a 
pursuant to the Fifth Article of the original Constitution. i +; 
wv 
ARTICLE I.. 
Proposed September twenty-fifth, 1789. Ratification consummated Decem- ` a 
` ber fifteenth 1791. Ss 
P : $ 
Congress shall make no law respecting an establish- pion 
ment of religion, or prohibiting the free exercise thereof; esta eo f] 
or abridging the freedom of speech, or of the press; hibitea.- _ - at 
or the right of the people peaceably to assemble, and to freedom. st = 
iti i ofthe press s, 
petition the Government for a redress of grievances. and bt he i, 
etiton, d 
ARTICLE 11. i s 
z x -~ : 7 3 4a 
Proposed September twenty-fifth 1789. Ratification consummated December i 
fifteenth, 1791. i , F 
A well Ta Militia, being necessary to the se- Rightto 7 
curity of a free State, the right of the people to keep Keep ana. Is 
and bear Arms, shall not be infringed. z 
R 
-~ ARTICLE II | g 
Proposed September twenty-fifth, 1739. Ratification consummated December g 
2a fifteenth, 1%91. a, 
e s . - oe ae 
No soldier shall in time of peace be quartered in any Quartering pe 
house, without the consent of the Owner, nor in *aose™ rÈ 
time of war, but in a manner to be prescribed by law. houses. Ma 
ARTICLE IY. |: 
Proposed September twenty-fifth, 1789. - Ratification consummated December 
: fifteenth, 1791, po 
"4 
° “ * . 4 
The right of the people to be secure in their persons, Fight of 4 


p search and | 
houses, papers, and effects against unreasonable searches seizure reg- 


and seizures, shall not be violated, and no Warrants shall “*“* 
, issue, but upon probable cause, supported by Oath or 
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affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 


ARTICLE V. 


Proposed September twenty-fifth, 1789. Ratification consummated December 
fifteenth, 1791. 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or in- 
dictment of a Grand Jury,t except in cases arising in 
the land or naval forces, or in the Militia, when in act- 
ual service, in time.of War or public danger ; nor shall 
any person be subject, for the same offence to be twice 
put in jeopardy of life or limb ; nor shall be compelled, 
in any Criminal Case, to be a witness against himself, 
nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for 
public use, without just compensation. 


ARTICLE VI. 


I 
Proposed September twenty-fifth, 1789. Ratification consummated December 
fifteenth, 1791. 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime 
shall have been committed, which- district shall have 
been previously ascertained by law, and to be informed ` 
of the nature ‘and cause of the accusation; to be con- 
fronted with the witnesses against him; to have compul- 
sory process for obtaining Witnesses in his favor; and 
to have the Assistance of Counsel for his defence: 


ARTICLE VIL. 


In suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact tried by a jury shall 
be otherwise re-examined in any Court of the United 
States, than according to the rules of the common law. 


ARTICLE VIN. 


Proposed September twenty-fifth, 1789. Ratification consummated December 
fifteenth, 1791. 


Excessive bail shall not be required, nor excessive 


+See 4 Wall., 120. 9 Wall., 274. 
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fines imposed, nor cruel and ‘unusual punishments in- 
flicted. l ; ; 
= ARTICLESIX. 


Proposed Eeptember twenty -filth,"1789.> Ratification consummated December 
fifteenth, 1791. 


The enumeration in the Constitution, of certain rights, 


Fe $ 


tained by the people. 
ARTICLE X. 


Proposed?September twenty-fifth,? 1789, "Ratification! consummated [December 
fifteenth, 1491. = 


The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are re- 
served to the States respectively, or to the people. 


ARTICLE. XI. 


Proposed March four, 1794. Ratification; consummated January eight, 1793. 


shall not=be construed to deny or disparage others re- 


The judicial power of the UnitedStates shall not be 
construed to extend to any suit in lawor equity, com- 
menced or prosecuted against one of the United States 


Rights re- 
tained;by 
the people. 


Powers not 
delegated 
to the Unit- 


ed States. 


Suits G 
against 2 


State by an'` 


individual. 


by Citizens of another State, or by Citizens or Subjects ` 


of any Foreign State. 
ARTICLE XII. 


Proposed December twelith, 1803. Ratification consummated September twen- 
~ ty filth, 1804. : 


The Electors shall meet in their respective states, and 
vote by ballot for President and Vice-President, one of 
whom, at least, shall not be an inhabitant of the same 
state with themselves; they shall name in their ballots 
the person voted for as President, andin distinct ballots 
the person veted for as Vice-President, and they shall 
make distinct lists of all persons voted for as Pres- 
ident, and of all persons voted for as Vice-President 
and of the number of votes for each, which list 
they shall sign and certify, and transmit sealed to the seat 
of the government of the United States, directed to the 
President of the Senate ;—The President of the Senate 
shall in the presence of the Senate and House of Repre- 
sentatives, open all the certificates and the votes shall 
then be counted ;—The person having the greatest num- 
ber of votes for President, shaH- be the president, if such 
number be a majority of the whole number of Electors 
appointed; and if no person have such majority, then 
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, from the persons having the highest numbers not exceed- 

' ing three on the list of those voted for as President, the 
House of Representatives shall choose immediately, by 
ballot, the President. But in, choosing the President, 
the votes shall be taken by states, the representation from 
each state having one vote; a quorum for this purpose 
shall consist of a member or members from two-thirds of 
the states, and a majority of all the states shall be neces- 
sary to a choice. And if the House of Representatives 
shall not choose a President whenever the right of choice 
shall devolve upon them, before the fourth day of 
March next following, then the Vice-President shall act 
as President, as in the case of the death or other consti- 
tutional disability of the President. The person having 
the greatest number of votes as Vice-President, shall be 
the Vice-President, if such number be a majority of the 
whole number of Electors appointed, and if no person 
have a majority, then from the two highest numbers on 
the list, the Senate shall choose the Vice-President ; a 
quorum for the purpose shall consist of two-thirds of 
the whole number of Senators, and a majority of the 
whole number shall be necessary toa choice. But no 
person constitutionally ineligible to the office of Presi- 
dent, shall be eligible to that of Vice-President of the 
United States. 


ARTICLE XIL 


Proposed February frst, 1865. Ratification consummated December 
i elghteenth, 1865. 

Secrron 1. Neither slavery nor involuntary servi- 
Sni tude, except as a punishment for crime whereof the 
abolished. Party shall have been duly convicted, shall exist within 
| the United States, or any place subject to their jurisdic- 
| tion. 

Section 2. Congress shall have power to enforce 

this article by appropriate legislation. 


ARTICLE XIV. 


Proposed June sixteenth, 1866. Ratidcation consummated July 
taventy-cighth 1868. 


Sxcrron 1. All persons born or naturalized in the. 

Citizenship United States and subject to the jurisdiction thereof, are 
efined. was : : J : 

citizens of the United States and of the State wherein 

l they reside. ' No State shall make or enforce any law 

Privileges Which shall abridge the privileges or immunities of citi- 
. . al bd 

ofcitizent. zens of the United States; nor shall any State deprive 
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any person of life, liberty, or property, without due 
process of law ; nor deny to any person within its jurisdic- 
tion the equal protection of the laws. 

Sxcrion 2. Representatives shall be apportioned 
among the several States according to their respective 
numbers, counting the whole number of persons in each 
State, excluding Indians not taxed. But when the right 
to vote at any election for the choice ofjelectors for 
President and Vice-President of the United States, Rep- 
resentatives in Congress, the Executive and Judicial oi- 
ficers of a State, or the members of the Legislature 
thereof, is denied to any of the male inhabitants of 
such State, being twenty-one years of age, and citizens 
of the United States, or in any way abridged, except for 
participation in rebellion, or other crime, the basis of 
representation therein shall be reduced in the propor- 
tion which the number of such male citizens shall bear 
tothe whole number of male citizens twenty-one years 
of age in such State. 4 

Sxorion 8. No person shall be a Senator or Repre- 
sentative in Congress, or elector of President and V ice- 
President, cr hold any office, civil or military, under the 
United States, or under any State, who, having pre- 
viously taken an oath as a member of Congress, or as an 
officer of the United States, or as a member of any State 
legislature, or as an executive or judicial officer of any 
State, to support the Constitution of the United States, 
shall have engaged in insurrection or rebellion against 
the same, or given aid or comfort to the enemies 
thereof. But Congress may by a vote of two-thirds of 
each House, remove such disability. ° 

SECTION 4. The. validity of the’ public debt of the 
United States, authorized by law, including debts incur- 
red for payment of pensions and bounties for services in 
suppressing insurrection or rebellion, shall not be ques- 
tioned. But neither the United States nor any State 
shall assume or pay any debt or obligation incurred in 
aid of insurrection or rebellion*against*{ the; United 
States, or any claim for the loss or emancipation of any 
Slave ; but all such debts, obligations, and claims;shall be 
held illegal and void. 

Srcrion 5. That Congress shall have power to en- 
pa by appropriate legislation, the provisions of this 
article. = = l 
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ARTICLE. XV. 


Proposed February twenty-seventh, 1869. Ratification consummated March 
thirtieth, 1870. 


Section 1. The right of citizens of the United States 
to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or pre- 
vious condition‘of servitude. 

Secrion 2. The Congress shall have power to enforce 
this article by appropriate legislation. 
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An Act 


TO REVISE AND CONSOLIDATE THE STATUTES OF THE UNITED 
STATES, IN FORCE ON THE FIRST DAY OF DECEMBER, 
ANNO DOMINI, ONE THOUSAND EIGHT HUNDRED AND 
SEVENTY—-THREE, = a ka 3 = - 


be 


TITLE XXIII. 
The Territories. 


CHAPTER ONE. 


Provisions Common to all the Territories. 


SECTION 1839. 


1840. 
1841. 
_ 1842. 
1843. 
1844. 
1845. 
1846. 
1847. 
1848. 
4849. 
1850, 
T851. 
1952. 
1853. 
1854. 
1855. 
1856. 
1857, 
1858. 
1859. 
#1860. 
1861. 
1862. 
1863. 


Right of Indians in person and property not impaired by this 
litle, &c., Boundaries &c. 


Authority to’ regulate Indians. 
Executive powers. ` 

Veto power. 

Secretary. j 
Secretary’s duties. 

Salaries of Governors and Secretaries. - 

Legislative power. i ! 

Census and Elections. : f 
Time and place of holding Elections, - 

Apportionment. 

Laws to be submitted to Congress. 

Extent of Legislative powers. 

Limit of time ^f sessions. 

Compensation of members. 

Members of Legislature prohibited from holding certain offices 
Prohibition of extra compensation to certain officers. 

Election of Justices of the Peace and Militia officers. =— 
Other officers. ` g 
Vacancies, how filled. 
Qualifications of voting and holding office at first election: 
At future elections. 

Subordinate officers of Legislature, 
Delegate to Congress. ; 
Time, places, and manner of electing Delegate. 
Supreme Conrts of Territories, | 
Judicial Districts and Couats. 
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1866. Jurisdiction of Courts. 
1867. Jurisdiction of Justices of the Peace, 
1868. Chancery and.Common Law Jurisdiction. 
1869. Appellate Jurisdiction of Sipreme Court. 
` 1870. Clerk of Supreme Court. 
1871. “Clerk of District Court. 
1872. Register in Chancery, residence and office. 
1873. Judicial District, how defined, 
1874. Judges of Supreme Court to hear certain causes. 
1875. DistrictsAttorneys, 
1876. Marshals. 
1877. Appointment of Governor, &c, 
1878. Oath of office; how qualified. 
1879. Salaries of Justices, 
1889, Salary of Attorney. 
1881. Salary of Marshal. 
1882. When salaries to be paid. 
1888. Fees of Clerks, &c. 
1884. Salary not to be pa'dj}when officer is absent. 
1885. Sent of government ina new Territory. 


1886. .Accounts of the Tcrritories ; no payment unless approved by 
Congress, 

19-7. Limitation on expenses of printing. 

1888. Limitation on expenses of Legislature. ` 

1889. Legislatures not to grant special charters, 


1899. Limitation on rights of religious corporations to hold real 
estate. 


1891. Constitution and laws of United States made applicable to 
all the Territories. 


i 1892. Penitentiariese 
4 _ 1893, Rules for their government. 
| 1894, Payment of Marshal, &c., and of expenses of subsistence, &c., 
of offenders, 
1895. Imprisonment in penitentiaries. 


da Sec. 1839. Nothing in this Title shall be con- 
person and Strued to impair the rights of person or property per- 
Povim taining to the Indians in any Territory, so long as such 
pated by rights remain uuextinguished by treaty between the 
&c.bonnda- United States and such Indians, or to include any Ter- 
oe ritory which, by treaty with any Indian tribe, is not, 
without the consent of such tribe, embraced within the 
ô territorial limits, or jurisdiction of any State or Terri- 
tory; but all such territory shall be excepted out of the 
boundaries, and constitute no part of any Territory 
now, or hereafter organized, until such tribe signifies its 
assent to the President to be embraced within a partic- 

ular Territory. : 
Anthonis Src. 1840. Nor shall anything in this- Title be con- - 
toregulate gtrued to affect the authority of the United States to 
" make any regulation respecting the Indians of any 
Territory, their lands, property, or rights, by treaty, law 
or otherwise, in the same manner as might be made if 
no temporary government existed, or is hereafter estab- 

__ lished, in‘any such Territory. 

oe Sec. 1841. The exccutive power of each Territory 


oe 
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shall be vested in a Governor, who shall hold his office 
for four years, and until his successor is appointed and 
qualified, unless sooner removed by the President. He 
shall reside in the Territory for which he is appointed, 
and shall be Commander-in-Chief of the Militia thereof. 
He may grant pardons and reprieves, and remit fines 
and forfeitures, for offenses against the laws of the Ter- 
ritory for which he is appointed, and respites for offen- 
ses against the laws of the United States, till the decision 
of the President can be made known thereon. He shall 
commission all officers who are appointed under the laws 
of such Territory, and shall.take care that the laws 
thereof be faithfully executed. 

Sec. 1842. Every bill which has passed the Legis- 


lative Assembly of any Territory shall before it becomes ° 


a law, be presented to the Governor. If he approve, he 
shall sign it, but if not, he shall return it, with his ob- 
jections, to that House in which it originated, and that 
ouse shall enter the objections at large on its Journal, 
and proceed to reconsider it, If, after such reconsidera- 
tion, two-thirds of that House agree to pass the bill, it 
shall be sent; together with the objections, to the other 
House, by which it shall likewise be reconsidered ; and, 
if approved by two-thirds of that House, it shall become 
alaw. But in all such cases the votes of both Houses 
shall be determined. by yeas and nays, and the manner 
of the persons voting for or against the bill shall be en- 
` tered on the Journal of such House. If any bill is -not 
returned by the Governor within three days, Sundays 
excluded, except in Washington and Wyoming, where 
the term is five days, Sundays excluded, after it has been 
presented to him, the same shall be a law, in like man- 
ner as if he had signed it, unless the legislative Assem- 
bly, by adjournment sine die, prevent its return, in 
which case it shall not be a law. 
Sec. 1848. There shall be appointed a Secretary for 
each Territory, who shall reside within the Territory for 


Veto pow- 
r e* 


Secrefary. 


which he is appointed, and shall hold his office for. four ` 


years, and until his successor is appointed and qualified, 
winless sooner removed by the President. In case of the 
death, removal, resignation or absence of the Governor 
from the Territory, the Secretary shall execute all the 
powers and perform all the duties of Governor, during 
such vacancy, or absence, or until another Governor is 
appointed and qualified. 

Dec. 1844. The Secretary shall record and preserve 
all the laws and proceedings of the Legislative Assem- 
bly, and all the acts and proceedings of the Governor in 
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the executive department; he shall transmit one copy of 
the Laws and Journals of the Legislative Assembly, 
within thirty days after the end of each session thereof, 
to the President, and two copies of the laws, within like 
time, to the President of the Senate, and to the Speaker 
of the House of Representatives, for the use of Con- 
gress. He shall transmit one copy of the executive pro- 
ceedings and official correspondence sémi-annually, on 
the first day-of January and July in each year, to the 
President. He shall prepare the acts passed by the Leg- 
islative Assembly for publication, and furnish a copy 
thereof to the publie printer of the Territory, within ten 
days after the passage of each act. 

Sec. 1845. From and after the first day of July, 
‘eighteen hundred and seventy-three, the annual salaries 
of the Governors of the several Territories shall be three 
thousand five hundred dollars, and the salaries of the 
ee shall be two thousand five hundred dollars 
each. 

Sec. 1846. The Legislative power in each Terri- 
tory shall be vested in tue Governor and a Legislative 
Assembly. The Legislative Assembly shall consist of 
a Council and Honse of Representatives. The members 
of both branches of the Legislative Assembly shall have 
the qualifications of voters as herein prescribed. They 
shall be chosen for the term of two years, and the ses- 
sions ‘of the respective Legislative Assemblies shall be 
biennial. Each Legislative Assembly shall fix by law 
the fday of the commencement. of its regular sessions. 
The members of the Council and of the House of Rep- 
resentatives shall reside in the district or county for 
which they are respectively elected. 

Sec. 1847. Previous to the first election for mem- 
bers of the Legislative Assembly of a Territory in which 
Congress may hereafter provide a temporary govern- 
ment, the Governor shall cause a census of the inhab- 
itants and qualified voters of the several counties and 
districts of the Territory to be taken by such persons 
and in such mode as he may designate and appoint, and 
the persons so appointed shall receive a reasonable com- 
pensation for their services. And the first election shall 
be held at such time and places, and be conducted in 
such manner, both as to the persons’ who superintended 
such election and the returns thereof, as the Governor 
may direct; and he shall, at the same time, declare the 
number of members of the Council- and the House of 
Representatives to which each of the counties or dis- 
tricts is entitled under the act providing such temporary 
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government for the particular Territory. The persons 
having the highest number of legal vótes in each of the 
districts for members of the Council, shall be declared 
by the Governor, to be duly elected to the Council ; and 
the persons having the highest number of legal votes for 
the House of Representatives, shall be declared by the 
Governor, to be duly elected members-of that House ; 
but in case two or more persons voted for, have an 
equal number of votes, and in case a vacancy otherwise 
occurs in either branch of the Legislative Assembly, the 
Governor shall order a new election; and the persons 
thus elected to the Legislative Assembly, shall meet at 
such place and on such day as the Governor appoints. Time and 


Sec. 1848. After such first election, however, the Patin 


time, place, and manner of holding elections by the peo- ¢lections- 


ple in any newly created Territory, as well as, of hold- 
ing all such elections in Territories now organized, shall 
be prescribed by the laws of each Territory. 

Sec. 1849- The apportionment of representation, Appoint- 
which the Governor is authorized to make by- Section 
eighteen hundred and forty-seven, in the case of a Ter- 
ritory hereafter erected by Congress, shall be as nearly 
equal as practicable among the several districts and coun- -- 
ties, for such first election of the Council and House of 
Representatives, giving to each section of the Territory 
representation in the ratio of its population,-except In- 
dians not taxed ; and thereafter in such new Territory, 
as well asin all Territories now organized, the Legisla- 
tive Assemblies, respectively, may re-adjust and appor- 
tion the representation tothe two Houses thereof, 
among the several counties and districts, in such manner, 
from time to time, as they deem just and proper; but 
the;number of either House, as authorized by law shall 
not be increased. j ; 


Sro. 1850. All Laws passed by the Legislative As- Taws tebe 


à J k submitted 
sembly and Governor of any Territory, except in the to Con- 


Territories of Colorado, Dakota, Idaho, Montana, and P- 
Wyoming, shall be submitted to Congress, and if disap- 
proved, shall be null and of no effect. , 

Sec. 1851. The Legislative power of every Terri- Extent of 


tory shall extend to all rightful subjects of Legislation, a 


not inconsistent with the Constitution and laws of the 
United States. But no law shall be passed’ interfering 
with the primary disposal of the soil ; no tax shall be im- 
posed upon the property of the United States; nor shall 
the lands or other property of non-residents, be taxed 
higher than the lands or other property of residents. 
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' Bec. 1852. The sessions of the Legislative Assem- 
blies of the several Territories of the United States, shall 
be limited to forty days duration. 

Sxc. 1853. The members of each-branch of the sev. 
eral Territorial Legislatures shall receive a compensation 
of six dollars per day during the sessions herein pro- 


‘vided for, and they shall receive such mileage as now 


provided by law: Provided, That the President of the 
Council and the Speaker of the House of Representatives 
shall each receive a compensation of ten dollars per day. 

Src. (1854. No member of the Legislative-Assem- . 
bly of any Territory now organized shall hold or be ap- 
pointed to any office which -has been created or the 
salary or emoluments of which have been increased, 
while he was a member, during the term for which he 
was elected, and for one year after the expiration of 
such term; but this restriction shall not be applicable to 
members of the first Legislative Assembly in any Terri- 
tory hereafter orgenized ; and no person holding a com- 
mission or appointment under the United States, except 
Postmasters, shall be a member of the Legislative As- 
sembly, or shall hold any ottice under the Government 
of any Territory. The exception of the Postmaster 
shall not apply inthe Territory of Washington. 

Sec. 1855. No law of any Territorial Legislature 
shall be made of enforced, by which the Governor or 
Secretary of a Territory, or the members or officers of 
any Territorial Legislature are paid any compensation 
other than that provided by the laws of the United States. 

Sec. 1856. Justices of the peace and all general of- 
ficers of the Militia, in the several Territories, shall be 
elected by the people, in such manner as the respective 
Legislatures may provide by law. 

Sec. 1857. All township, district, and county of- 
ficers, except justices of the peace, and general officers 
of the Militia, shall be appointed or elected in such man- 
ner as may be provided by the Governor and Legisla- 


‘tive. Assembly of each Territory; and all other officers 


not herein otherwise provided for; the Governor shall 
nominate, and by, and with the advice and consent of 
the Legislative Council of each Territory, shall appoint; 
but in the first instance, where a new Territory is 
hereafter created by Congress, the Governor alone, may 
appoint all the officers referred to in this and the preced- 
ing section, and assign them to their respective town- 
ships, districts, and counties, and the officers so appointed 
shall hold their offices until the end of the first session 
of the Legislative Assembly. 
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Src. 1858. In any of the Territories, whenever a 
vacancy happens from resignation or death, during the 
recess of the Legislative Council, in any office which, 
under the Organic Act of any Territory, is to be filled 
by appointment of the Governor, by and with the advice 
and consent of the Council, the Governor shall fill such 
vacancy by granting a commission, which shall expire 
- the end of the next session of the Legislative Coun- 
cil. 

Sec. 1859. Every male citizen above the age of 
twenty one, including persons who have ey declared 
their intention to become citizens in any Territory here- 
- after organized, and who are actual residents of such 
. Territory at the time of the organization thereof, shall 
be entitled to vote at the first election in such Territory, 
and to hold any office therein ; subject, nevertheless, to 
the limitations specified in the next section. 

Sec. 1860. At all subsequent elections, however, in 
any Territory hereafter organized by Congress, as well as 


38 


. Qualifioe- 
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At future 
elections. 


at all elections in Territories already organized the qual- ` 


ifications of voters, and of holding office, shall be such 
as may be prescribed by the Legislative Assembly of 
each Territory ; subject, nevertheless, to the following 


restrictions on the power of the Legislative Assembly, ` 


namely: - 

First :—The right of suffrage and of holding office 
shall be exercised only by citizens of the United States 
above the age of twenty-one years, and by those above 
_that age, who have declared on oath, before a competent 
court of record, their intention to become such, and have 
taken an oath to support the Constitution and Govern- 
ment of the United States. 

Second:—There shall be: no demal of the elective 
franchise or of holding office, to a citizen, on account of 
race, color, or previous cofidition of servitude. 

Third. No officer, soldier, seaman, mariner, or other 
person in the army or navy, or attached to troops in the 
service of the United States, shall be allowed to vote in 
any Territory, by reason of being on service therein, un- 
less such territory is, and has been for the period of six 
months, his permanent domicile. 

Fourth. No person belonging to the army: or navy, 
shall be elected to or hold any civil office or appoint- 
ment in any Territory. 

Src. 1861. The subordinate officers of each branch 


Clerk who shall receive a compensation) of eight dollars 
per day, and of one Assistant Clerk, one Enrolling Clerk, 


of every Legislative Assembly shall fono of one Chief t 
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one Engrossing Clerk, one Sergeant-at-Arms, one Door- 
keeper, one Messenger, and one Watchman, who shall 
receive a compensation of five dollars per day during 
the sessions, and no charge for a greater number of of- 
ficers and attendants, or any larger per diem, shall be 
allowed or paid by the United States.to any Territory. 

Src. 1862. Every Territory shalt have the right to 
send a Delegate to the House of Representatives of the 
United States, to serve during each Congress, who shall 
be elected by the voters in the Territory qualified to 
elect members of the Legislative Assembly thereof. 
The person having the greatest number of votes shall be 
declared by the Governor duly elected, and a cer- . 
tificate shall be given accordingly. Every such Delegate 
shall have a seat in the House of Representatives, with 
the right of debating, but not of voting. : 

Src. 1863. The first election of a Delegate in any 
Territory for which a temporary. ‘government is hereat- 
ter provided by Congress, shall be held at the time and 
places, and inthe manner the Governor of such Territory 
may direct, after, at least sixty days notice, to be given 
by proclamation; but at all subsequent elections therein, as 
weli as at all elections for a Delegaté-in organized Terri- 
tories, such time, places, and manner of holding the elec- 
tion shall be prescribed by the law of each Territory. 

Sec. 1864. The Supreme Court of every Territory 
shall consist of a Chief Justice and.two Associate Justi- 
ces, any two of whom shall constitute a quorum, and 
they shall hold their offices for four years, and until 
their successors are appointed and- qualified. They shall 
hold a term annually at the seat of Government of the 
Territory for which they are respectively appointed. 

Src. 1865. Every Ae shall be divided into 
three Judicial Districts; and a District Court shall be 
held in each district of the. Territory by one of the Jus- 
tices of the Supreme Court, at such time and place as 
may be prescribed by law ; -and each Judge, after assign- 
ment, shall reside in the district to which he is assigned. 

Src. 1866. The jurisdiction, both appellate and 
original, of the courts provided for in section 1907 
e 1908, shall be limited by law. 

Szo. 1867. No justices of the peace in any Terri- 
tory shall have jurisdiction of any case in which the title 
to land or the boundary thereof, in anywise comes in 
question. i 

Sec. 1868. The Supreme Court and the District 
Courts, respectively, of every Territory, shall possess 
chancery as well as common law jurisdiction. 
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Sro. 1869. Writs of error, bills of exception, and 
appeals shall be allowed in all cases, from the final dẹ- 
cisions of the District Courts tothe Supreme Court, of 
all the Territories, respectively, under such regulation as 


may be prescribed by law, but in no case, removed to the’ 


Supreme Court, shall trial by jury -be allowed in that 
court. r 


Sec. 1870. The Supreme Court of each Territory 
shall appoint its own. clerk, who shall hold his office at 
the pleasure of the court for which he is appointed. 

Sec. 1871. Each Judge of the Supreme Court of 
the respective Territories shall designate and appoint 
one person as clerk of the district over which he pre- 
sides, where one is not already appointed, and shali des- 
ignate and retain but one cack clerk, where more than 
one is already appointed, and only such district. clerk 
shall be entitled to a compensation from the United 
States. 


Src. 1872. Every district clerk shall be also the 
register in chancery, and shall reside and keep his office 
at the place where the court is held. 


Src. 1873. Temporarily, and until otherwise pro- 
vided by law, the Governor of every Territory which 
may be hereafter established, shall define, by proclama- 
tion, the judicial districts of such Territory, and assign 
the Judges appointed for such Territory, to the several 
districts as well as fix the times and places for holding 
courts, in the respective counties or subdivisions of each 
judicial district. 

Sec. 1874. The Judges of the Supreme court of 
each Territory, are authorized to hold court within their 
respective districts, in the counties wherein, by the laws 
of the Territory, courts have been or may be established 
for the purpose of hearing and determining all matters 
and causes, except those in which the United States is a 

: party ; but the expense of holding such courts shall be 
paid by the Territory, or by the counties in which the 
courts are held, and the United States shall in no case 
be chargeable therewith. 

Sec. 1875. There shall be appointed in each Terri- 
tory a person learned in the law, to act as Attorney for 
the United States. He shall continue in office for four 
years, and until his successor is appointed and qualified, 
unless sooner removed by the President. 

Sec. 1876. There shall be appointed a Marshal for 
each Territory. He shall execute all process issuing 
from the Territorial courts, when exercising their juris- 
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diction as circuit and district courts of the United States. 
He shall have the power and perform the duties, and be 
subject to the regulations and penalties, imposed by law, 
on the marshals for the several judicial districts of the 
United States. He shall hold his office for four years, 
and until his successor is appointed and qualified, unless 
sooner removed by the President. 

Src. 1877. The Governor, Secretary, Chief Justice, 
and Associate Justices, Attorney and Marshal of every 
Territory shall be nominated, and by, and with, the ad- 
ie and consent of the Senate, appointed by the Presi- 

ent. ` 

- Sro. .1878. The’ Governor and Secretary for each 
Territory, shall, before they act as such, respectively, 
take an oath before the district judge, or some justice of 
the peace in the limits of the Territory for which they 
are appointed, duly authorized to administer oaths by 
the laws in force therein, or before the Chief Justice or 
some Associate Justice of the Supreme Court of the 
United States, to support the Constitution of the United 
States, and faithfully to discharge the duties of their re- 
spective offices;and such-oaths shall be certified by the 
person before whom the same are taken ; and such certifi- 
cates shall be received and recorded by the Secretary, 
among the executive proceedings, and the Chief Justice 
and the Associate Justices, and all other civil officers 
appointed for any Territory, before they act as such, 
shall take a like oath before the Governor or Secretary, 
or some Judge or justice of the peace of the Territory, 
who may be duly commissioned and qualified, and such 
oath shall be certified and transmitted by the person tak- 
ing the same to the Secretary, to be by him recorded as 
above directed; but after the first qualification of the 
officers herein specified in the case of a new Territory, as 
well as in all organized Territories, the like oath shall be 
taken, certified, and recorded in such manner and form as 
may be prescribed by the law of each Territory. 

Seo. 1879. The annual salary of the Chief Jus- 
tice and Associate Justices of all the Territories now or- 
ganized, shall be three thousand dollars each. 

Sec. 1880. The salary of the Attorney of the 
United States for each Territory, shall be at the rate of 
two hundred and fifty dollars annually. 

Sec. 1881. The salary of the Marshal of the United 
States for each Territory, shall be at the rate of two 
hundred dollars a year. 

Sec. 1882. The salaries provided for in this 
Title, to be paid to the Governor, Secretary, Chief 
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Justices and Associate Justices, District Attorney and 
Marshat of the several Territories, shall be paid quarter- 
yearly at the Treasury of the United States. ; 

Sec. 1883. The fees and costs to be allowed to the 
United States Attorneys and Marshals, to the Clerks of 
the Supreme and District Courts, and to jurors, witnes- 
ses, commissioners and printers, in the Territories of the 
United States, shall be the same for similar services by 
such persons as prescribed in chapter sixteen ; Title, “The 
Judiciary,” and no other compensation shall be taxed or 
allowed. 

Sro. 1884. When any officer of a Territory is ab- 
sent therefrom, and from the duties of his office, no sal- 
ary shall be paid him during the year in which such 
absence occurs, unless good cause therefor be shown to the 
President, who shall officially certify his opinion of such 
cause to the proper accounting officer of the Treasury, to 
be filed in his office. i 

Sec. 1885. The Legislative Assembly of every 
Territory hereafter organizcd, shall hold its first session 
at such time and place in the Territory, as the governor 
thereof shall appoint and direct, and at the first session 
of the Legislative Assembly, or as soon thereafter as it 
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may be deemed expedient, the Governor and Legisla- - 


tive Assembly shall proceed to locate and establish the 
seat of government for the Territory at such place as 
they may think proper ; but such place shall thereafter 
be subject to be changed by the Governor and Legisla- 
tive Assembly. 
Sec. 1886. All accounts for disbursements in the 
Territories of the United States, of money appropriated 
by Congress for ‘the support of government therein, 
shall be settled and adjusted at the Treasury Depart- 
ment ; and no act, resolution, or order of the Legislature 
of any Territory, directing the expenditure of the sum, 
shall be deemed a sufficient authority for such disburse- 


ment, but sufticient vouchers and proof for the same. 


shall be required by the accounting officers of the Treas- 


ury. No payment shall be made or allowed, unless the Sec- 


retary of the Treasury has estimated therefor and the ob- 
ject been approved by Congress. No session of the Leg- 
islature of a Territory shall be held until the appropria- 
tion for its expenses has been made. 

Sec. 1887. Hereafter no expense for printing ex- 
ceeding four thousand dollars, including printing laws, 
journals, billsand necessary printing of the same nature, 
shall be incurred for ‘any session of the Legislature of 
any of the Territories. ; 
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Src. 1888. No Legislative Assembly of a Territory 
shall, in any instance or under any pretext, exceed the 
amount appropriated by Congress for its annual expen- 
ses. ; 

Src. 1889. The Legislative Assemblies of the sev- 
eral Territories shall not grant private charters or spe- 
cial privileges, but they may, by general incorporation 
acts, permit persons to associate themselves together as 
bodies corporate for mining, manufacturing, and other 
industrial pursuits, or the construction or operation of 
rail roads, wagon roads, irrigating ditches, and the colo- 
nization and improvement. of lands in connection there- 
with, or for colleges, seminaries, churches, libraries, or 
any benevolent, charitable or scientific association. 

Sec. 1890. No corporation or association for relig- 
ious or charitable purposes, shall acquire or hold real 
estate in any Territory, during the existence of the Ter- 
ritorial government, of a greater value than fifty thou- 
sand dollars; and all real estate acquired or held by such 
corporation or association contrary hereto shall be for- 
feited and escheat to the United States; but existing 
vested rights in real estate shall not be impaired by the 
provisions of this section. 

Src. 1891. The Constitution and all laws of the 
United States which are not locally inapplicable shall 
have the same force and effect within all the organized 
Territories, and in every Territory hereafter organized as 
elsewhere within the United States. 

Sec. 1892. Any penitentiary which nas been, or 
may hereafter be, erected by the United States in any 
organized Territory shall, when the same is ready for 
the reception of convicts, be placed under the care and 
control of the Marshal of the United States for the Ter- 
ritory or District in which such penitentiary is situated ; 
except as otherwise provided in the case of the peniten- 
tiaries in Montana, Idaho, Wyoming and Colorado. 

Sec. 1893. The | Attorney-General of the United 
States shall prescribe all needful rules and regulations 
for the Government of such penitentiary, and the Mar- 
shal having charge thereof shall cause them to be duly 
and faithfully executed and obeyed, and the reasonable 
compensation of the Marshal and of his deputies for their 
services under such regulations shall be fixed by the 
Attorney-General. 

Sec. 1894. The compensation as well as the ex- 
pense incident to the subsistence and employment of 
offenders against the laws of the United States, who 
have been or may hereafter be, sentenced to imprison- 
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em 


ment in such penitentiary, shall be chargeable on, and 
payable out of, the fund for defraying the expenses of 
suits in which the United States are concerned, and of 
` prosecutions for offenses committed against the United 
States ; but nothing herein shall be construed to increase 
the maximum compensation now-allowed by law to those 
officers.  - 

Src. 1895. And person convicted by a court of 
ia pana jurisdiction ina Territory; for a violation of 
the laws thereof, and sentenced to imprisonment, may, 
at the cost of such Territory, on such terms dnd condi- 
tions as may be prescribed by such rules and regulations 
be received, subsisted, and employed in such peniten- 
tiary during the term of his imprisonment, in the same 
manner as if he had been convicted of an offense against 
the laws of the United States. š 


CHAPTER TWO. 


Of Provisions concerning particular Organized 
. Territories. 


hs 


SEcTIonN 1902. Boundaries of Idahe. 
1905. Elections in Washington and Idaho. ° 


1906. whe Delegate to Congress must be a citizen of the United 
States. 


190%. The Judicial power, now vested in all the Territories except 
Arizona. ' 


1909. Writs of error to United States Supreme Court. 
J910. Jurisdiction of District Courts. 


1914- Judges of Supreme Courts in Idaho and Montana to define Ju- 
dicia) Districts, &c. 


1922. Number of Council and House of Representatives in each 
Territory. i > 


1923. Extra session of Legislative Asssembly in Washington, 
Idaho, and Montana. = 


1935. Contingent expenses of certain Territories. 


1936. Control of penitentiaries in Montana, Idaho, &c., transferred 
to said Territories. 


1937. Expenses of maintenance of prisoners tobe paid from judi- 
cary fond. 


3940. In Washington, Idaho, and Montana. 


1941. No Payment of salaries in certain Territories until officers 
enter on their duties. 


1948. In Idaho and Montana. 
1945. In Idaho and Montana. 2 


1946. School lands in certain Territories. + 
1949. Agencies, &c., continued. 


1951. Disbureing officers in Washingtdn, Idaho and Montana, to 

five security. 
Src. 1902. All that part of the Territory of the 
United States, included within the following limits, 
to wit: Beginning at a point inthe middle channel of 
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- the Snake river, where the northern boundary of Ore- 
gan intersects the same; then follow down the channel 
of Snake river to a point opposite the mouth of the 
Kooskooskia or Clear Water river; thence due North to 
the forty-ninth parallel of latitude; thence East, along 
that parallel, to the thirty-ninth degree of longitude West 
of Washington ; thence South along that degree‘of lon- 
e to the crest of the Bitter Root Mountains; thence 

outhward along the crest of the Bitter Root Mountains 

‘ ill its intersection with the Rocky Uountains ; thence 

Southward along the crest of the Rocky Mountains to 

the thirty-fourth degree of longitude West of Washing- 

ton; thence South along that degree of longitude to 

the.forty-second degree of North latitude ; thence West, 

along that paralel, to the Eastern boundary of the State 

of Oregon; thence North, along that boundary, to the 

place of beginning, is created into a temporary govern- 

ment by the name of the Territory of Idaho. 

% * * * ae % & * 
Hlections Sro. 1905. The elections in the Territories of Wash- 
jugtonand ington and Idaho for Delegates to the House of Repre- 
ecole sentatives, shall be held biennially on the Tuesday next, 
following the first Monday in November; and all elec- 
tive Territorial, County and Precinct officers shall here- 
after be elected at the times herein specified, unless 
otherwise provided by legislation subsequent hereto, in 
either of such Territories. 

Delegateto SEC. 1906. The Delegate tothe House of Repre- 
Congress. sentatives from each of the Territories of Washington, 

~ oo and Montana, must be a citizen of the United - 

tates. 

Judicial y _ Seo. 190%. The judicial power in New Mexico, 
vested. Utah, Washington, Colorado, Dakota, Idaho, Montana 
i and Wyoming, shall be vested in a, Supreme Court, Dis- 
trict Courts, Probate Courts, and in Justices of the 
Peace. 3 ; 
Writs of Src. 1609. Writs of error and appeals from the 
gorto U. final decisions of the Supreme court of either of the 
Territories of New Mexico, Utah, Colorado, Dakota, 
Arizona, Idaho, Montana, and Wyoming, shall be allowed 
to the Supreme Court of the United States, in the same 
manner and under the same regulations as from the cir- 
cuit courts of the United States, where the value of the 
property or the amouut in controversy, to be ascertained 
by the oath of either party, or of other competent wit- 
nesses, exceeds one thousand dollars, except that a writ 
of error or appeal shall be allowed to the Supreme 
Court of the United States from the decision of the Su- 
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preme Courts created by this Title or of any Judge 
thereof, or of the District Courts created by this Title, 
or of any Judge thereof, upon Writs of habeas corpus 
involving the question of personal freedom. 

Sec. 1910. Each of the District Courts in the Ter- 
ritories mentioned in the preceeding section shall have 
and exercise the same jurisdiction, in all cases arising 
under the Constitution and laws of the United States, as 
is vested in the circnit and district courts of the United 
States; and the first six days of every term of the re- 
spective district courts, or so much thereof as is neces- 
sary, shall be appropriated to the trial of causes arising 
under such Constitution and laws; but writs of error 
and appeals in all such cases may be had to the Supreme 
Court of each Territory, as in other cases. 


~ 


Sec. 1914. The Judges of the Supreme Courts of 
the Territories of Idaho and Montana, or a majority of 
them, shall, when assembled at their respective seats of 
Government, define the judicial districts of each of such 
Territories, and assign the Judges who may be appointed 
for each of such Territories to the several districts ; and 
shall also fix the times and places for holding courts in 
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the several counties or subdivisions in each of such judi- © 


cial districts, and alter the times and places of holding 
the courts; as to them may seem proper aid convenient ; 
but not less than two termsa year shall be held at each 
lace of holding court in the Territory of Montana. 
Src. 1922. The Councils of New Mexico and Utah 


shall each consist of thirteen members and the House of- 


Representatives of twenty-six members. The Council of 
Washington Territory shall consist of nine members, 
and the House of Representatives_ of eighteen members, 
which may be increased to: thirty. The Councils of 
Colorado and Dakota, shall each consist of nine mem- 
bers, which may be increased to thirteen, and the House 
of Representatives of thirteen members, which: may be 
increased to twenty-six. The Council of Arizona shall 
consist of nine members, and the House of Representa- 
tives of eighteen members. The Council of Idaho and 
Montana shall each consist of seven members, which may 
be increased to thirteen and the House of Representa- 
tives of thirteen members, which may be increased to 
twenty-six. -The Council of Wyoming shall consist of 
. nine members, which may be increased to thirteen, and 
the House of Representatives of thirteen members, which 
may be increased to twenty seven. - 
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Sec. 1923. In each of the Territories of Washing- 
ton, Idaho and Montana, the Governor shall have power 
to call the Legislative Assembly together by proclama- 
tion, on an-extraordinary occasion, at any time. 


“Act of June 22, 1874, Chapter 888. * * * * * 
but hereafter no extraordinary session of the Legis- 
ture of any Territory, wherever the same is now au- 
thorized by law, shall be called until the reasons for 
the same have been presented to the President of the 
United States, and his approval thereof has been 
duly given. x x a i a 

Sec. 1926. Justices of the Peace, in the Territories 
of New Mexico, Utah, Washington, Dakota, Idaho, Mon- 
tana and Wyoming, shall not have jurisdiction of any 
matter in controversy where the debt or sum claimed ex 
ceeds one hundred dollars. 

Sec. 1935. There shall be appropriated, annually, 
one thousand dollars, to be expended by the respective 
Governors, to defray the contingent expenses of New 
Mexico, Utah, Colorado, Dakota, Arizona, Idaho, Mon- 
tana and Wyoming, including the salary of the clerk in 
the Executive Departments of those Territories. 

Sec. 1936. The care and custody of the peniten- 
tiaries in Montana, Idaho, Wyoming and Colorado, and 
the personal property thereunto belonging, and the use 
and occupation thereof, are transferred to such Territo- 
ries, respectively, until otherwise ordered by the Attor- 
ney-General; but the legal title to such penitentiaries 
and the property shall continue to vest in the United 
States. 

Sec. 1937. The Territories named in the preceed- 
ing section shall keep and maintain. in the penitentia- 
ries transferred to their custody and control, all persons 
convicted in such Territories of violations of the laws of 
the United States, and sentenced to imprisonment there- 
for, and all persons held to answer for alleged viola- 
tions of the laws of the United States in such Territories, 
at the rate and price, to be paid by the United States, 
out ot the judiciary fund, of one dollar per day for each 
person so imprisoned. 

Act of June 20, 1874, Sec. 2. That the penitentia- 
ries in the Territories of Montana, Idaho and Wy- 
oming, shall continue under the care and control of 
the Marshal of the United States for said Territories, 
under and pursuant to the provisions of the act en- 
titled, “An act in relation to certain Territorial pen- 
tiaries,” approved January 10, 1871; which said last 
mentioned act, is hereby revised and re-enacted, so 
far as the same applies to the Territories of Montana, 
Idaho and Wyoming, £ a eee 
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Sec. 1940. There shall be appropriated, respectively 
for the Territories of Washington, Idaho, and Montana; 
. anriually, a sufficient sum to be expended by the Secre- 
tary of each Territory herein named upon an estimate 
to be made by the Secretary of the Treasury, to defray 
the expenses of the Legislative Assembly and other in- 
cidental expenses. The Governor and Secretary of 
each Territory above specified, shall, in the disburse- 
ment of all moneys intrusted to them, be governed solely 
by the instructions of the Secretary of the Treasury, and 
shall semi-annually, account tosuch Secretary, for the 
manner in which such sums of money have been expended. 

Src. 1941. No payment of salary shall be made to 
the Governor, Secretary, Chief Justice, and Associate 
Justices of Washington, Idaho and Montana Territories, 
until such officers have entered upon the duties of their 
respective appointments. * x x 

Sec. 1943. The members of the Legislative Assem- 
bly of Idaho and Montana Territories, shall each receive 
four dollars for every twenty miles’ travel in going to and 
returning from the sessions of their respective bodies, 


w 


estimated according the nearest usually traveled route. : 
* x * 


Sec. 1945. The Seat of government, when once 
fixed by the Governor and Legislative Assembly of 
Idaho and Montana, respectively, shall net. be at any 
time changed, except by an act of such Assembly, for 
each Territory respectively, duly passed and approved, 
after due notice, at the first general election thereafter, 
by a majority ot the legal votes cast on that question. 

Sec. 1946. Sections numbered sixteen and thirty- 
six, in each township'of the Territories of New Mexico, 
Utah, Colorado, Dakota, Arizona, Idaho, Montana, and 
Wyoming, shall be reserved for the purpose of being 
applied to schools: in the several Territories herein 
named, and in the States and Territories hereafter to be 
erected out of the same. x % * * 

Sec. 1949. ‘The existing agencies and superintenden- 
cies of the Indians inhabiting the Territories of Idaho and 
Montana. shall be continued with the same powers and 
duties now prescribed by law, except that the President 
may, at his discretion, change the location of the office 


of such agents or superintendents. 
- * * a 


E * . 
Sec. 1951.. All officers to be appointed by the Pres- 


ident, by and with the advice and consent of the Senate, 
for the Territories of Washington, Idaho and Montana, 
who by virtue of the provisions of any law now existing, 
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or which may be enacted by Congress, are required to 
give security for.moneys that may be entrusted to them 
for disbursement, shall give such security at such time 
and in such manner as the Secretary of the Treasury 
may prescribe. 


1 


TITLE XXV. 


Citizenship. i 
Section 1992. Who are Citizens. 
1993. Citizenship of children of Citizens born abroad. 
1994, Citizenship of married women, 
1995. Of persons born in Oregon. 
1996. Rights as Citizens forfeited for desertion etc. 


1997, Certain soldiers and sailors not to incur the forfeitures of the 
last section. 


= 1998. Avoiding the draft. 
1999. Right of expatriation declared. 
2000. Protection to naturalized Citizens in foreign states. 
2001. Release of Citizens imprisoned by foreign governments de- 


manded. 

Sro, 1992. All persons born in the United States 
and not subject to any foreign power, excluding Indians 
not taxed, are declared to be citizens of the United States. 

Suc. 1993. All children heretofore born or hereafter 
born out of the limits and jurisdiction of the United 
States, whose fathers were or may be at the time of their 
birth citizens thereof, are declared to be citizens of the 
United States; but the rights of citizenship shall not 
descend to children whose fathers never resided in the 
United States. 

Src. 1994. Any woman who is now or may here- 
after be married to a citizen of the United States, and 
who might herself be lawfully naturalized, shall be 
deemed a citizen. i ; 

„Sec. 1995. All persons born in the district of coun- 
try formerly known as the Territery of Oregon, and 
subject to the jurisdiction of the United States on the 
18th of May, 1872, are citizens in the same manner as 
if born elsewhere in the United States. | 

Src. 1996. All persons who deserted the military 
or naval service of the United States, and did not re- 
turn thereto or report themselves to a provost marshal 
within sixty days after the issuance of the proclamation 
by the President, dated the 11th day of March, 1865, 
are deemed to have voluntarily relinquished and for- 
feited their rights of citizenship, as well as their right 
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to become citizens; and such deserters shall be forever . ~ 
incapable of holding any office of trust or profit under 
the United States, or of exercising any rights of citizens 
thereof. 

Sec. 1997. No soldier or sailor, however, who faith- oertain 
fully served according to his enlistment until the 19th soldiersand 
day of April, 1865, and-who without proper authority or {o incur the 
leave first obtained, quit his command or refused to serve forfeitures 
after that date, shall be held to be a deserter from the section. 
Army or Navy; but this section shall be construed solely 
as a removal of any disability such soldier or sailor may 
have incurred, under the preceding section, by the loss 
of citizenship and of the right to hold office; in conse- 
quence of his desertion. . 

Sec. 1998. Every person who. hereafter deserts the Avoiding 
military or naval service of the United States, or who, the dratt 
being duly enrolled, departs the jurisdiction of the dis- 
trict in which he is enrolled, or goes beyond the limits 
of the United States, with intent to avoid any draft into 
the military or naval seryice, lawfully ordered, shall be 
liable to all the penalties and forfeitures of section nine- 
teen hundred and ninety-six. 

Sec. 1999. Whereas the right of expatriation is a pit of 
natural and inherent right of all people, indispensable to expatria- 
the enjoyment of the rights of life, liberty, and the pur- $7" °°°"™™ 
suit of happiness; and whereas in the recognition of this 
principle this Government has freely received emigrants 
from all nations, and invested them with the rights of 
citizenship; and, whereas, it is claimed that such Amer- 
ican citizens, with their descéndants, are subjects of for- 
eign states, owing allegiance to the governments thereof ; 
and, whereas, it is necessary to the maintenance of pub- 
lic peace that this claim of foreign allegiance should be 
promptly and finally disavowed: Therefore, any declar- 
ation, instruction, opinion, order, or decision of any 
officer of the United States which denies, restricts, im- 
pairs, or questions the right of expatriation, is declared 
inconsistent with the fundamental principles of the Re- 

ublic. Í 
P? Sec. 2000. All naturalized citizens of the United Protection 
States while in foreign countries, are entitled to and shall izedeiti- 
receive from this Government the same protection of foreign 
person and property which is accorded to native born °°" 
citizens. : 

Src. 2001. Whenever itis made known to the Pres- Release of 
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ident that any citizen of the United States has been un- imprisoned 
justly deprived of his liberty by or under the authority govern. 
ments to 


of any foreign government, ıt shall be the duty of the demanded, 


a 
chs, i 4 


f 


Aliens how; 
naturalized. 


Declaration 
of inten- 
tion. 


Oath to sup- 
port the 
Constitu- 
tion ofthe 


qur 


ACTS OF CONGRESS. 


President, forthwith, to demand of that government the 
reasons of such imprisonment; and if it appears to be 
wrongful and in violation of the rights of American citi- 
zenship, the President shall forthwith demand the re- 
lease of such citizen, and if the release so demanded is 
unreasonably delayed or refused, the President shall use 
such means, not amounting to acts of war, as he may 
think necessary and proper to obtain or effectuate the 
release; and all the facts and proceedings relative thereto 
shall as soon as practicable be communicated by the 
President to Congress. 


TITLE XXX — 
Naturalization. 


SECTION 2165. Aliens, how naturalized. 
2166, Aliens honorably discharged from military service, 
2167. Minor residents. - 
2168. Widow and children of declarants. 
2169. Aliens of African nativity and descent. 
2170. Residence of five years in United States. 
2171. Alien enemies not admitted. 
2172. Children of persons naturalized under certain laws to be citi- 
zens. - 


2173. Police Court of District of Columbia has no power to natural- 
R ize foreigners. ~+ 


2174. Naturalization of seamen, 


Sec. 2165. An alien may be admitted to become a 
citizen of the United States in the following manner, 
and not otherwise: 

First—Ve shall declare on oath, before a circuit or 
district court of the United States, or a district or Su- 
preme Court of the Territories, or'a court of record of 
any of the States having common-law jurisdiction, and a 
seal and clerk, two years, at least, prior to his admission, 
that it is bona fide his intention to become a citizen of 
the United States, and to renounce forever, all allegiance 
and fidelity to any foreign Prince, Potentate, or State, or 
Sovereignty of which the alien may be at the time a 
citizen or subject. | 

Second—He shall at the time of his application to be 
admitted, declare, on oath, before some one of the 
courts above specified, that he will support the Constitu- 
tion of the United States, and that he absolutely and en- 
tirely renounces and abjures all allegiance and fidelity to 
every foreign Prince, Potentate, State or Sovereignty; 
and, particularly, by name, tothe Prince, Potentate, 
State or Sovereignty of which he was before a citizen or 
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subject; which proceedings shall be recorded by the 
clerk of the court. : 

Third—It shall be made to appear to the satisfaction 
of the court admitting such alien, that he has resided 
within the United States five years at least, and within 
the State or Territory where such court is at the time 
held, one year at least ; and that during that time he has 
behaved as a man of a good moral character, attached to 
the principles of the Constitution of the United States, 
and well disposed to the good order and happiness of the 
same ; but the oath of the applicant shall in no case be 
allowed to prove his residence. 

Hourth—In case the alien applying to be admitted 
to citizenship has borne any hereditary title, or 
been of any of the orders of Nobility in the Kingdom or 
State from which he came, he shall, in addition to the 
above requisites. make an express renunciation of his ti- 
tle or order of nobility in the court to which his applica- 
tion is made, and his renunciation shall be recorded in 
the court. + 

Fifth—Any alien who was residing within the limits 
and under the jurisdiction of the United States before 
the twenty-ninth day of January, one thousand seven 
hundred and ninety-five, may be admitted to become a 
citizen on due proof, made to some one of the courts 
above specitied, that he has resided two years, at least, 
within the jurisdiction of the United States, and one 
year at least, immediately preceding his application, 
within the State or Territory where such court is at the 
time held ; and on his declaring on oath that he will sup- 
port the Constitution of the United States, and that he 
absolutely and entirely renounces and abjures all allegi- 
ance and fidelity to any foreign Prince, Potentate, State, 
or Sovereignty, and particularly by name, to the Prince, 
Potentate, State or Sovereignty whereof he was before a 
citizen or subject ; and, also on its appearing to the satis- 
faction of the court, that during such term of two years 
he has behaved as a man of good moral character, at- 
- tached to the Constitution of the United States, and well 
disposed to the good order and happiness of the same; 
and where the alien, applying for admission to citizen- 
ship, has borne any hereditary title,.or been of any of 
the orders of nobility in the Kingdom or State from 
which he came, on his, moreover, making in the court 
an express renunciation of his title or order of nobility. 
All of the proceedings, required in this condition to be 
performed in the court, shall be recorded by the clerk 
thereof. ' i 
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Siath—Any alien who was residing within the limits 
and under the jurisdiction of the United States, between 
the eighteenth day of June, one thousand seven hun- 
dred and ninety-eight, and the eighteenth day of June 
one thousand eight hundred and twelve, dnd who has 
continued to reside within the same, may be admitted to 
become a citizen of the United States without having 
made any previous declaration of his tention to become 
such ; but whenever any person, without a certificate of 
such declaration of intention, makes application to be 
admitted a citizen, it must be proved to the satisfaction 
of the court, that the applicant was residing within the 
limits and under the jurisdiction of the United States, 
before the eighteenth day of June, one thousand eight 
hundred and twelve, and has continued to reside with- 
in the same; and the residence of the applicant within 
the limits and under the jurisdiction of the United States 
for at least five years immediately preceding the time of 
such application, must be proved by the oath of citizens 
of the United States, which citizens shall be named in 
the record as witnesses; ard such continued residence 
within the limits and under the jurisdiction of the United 
States, when satisfactorily proved, and the place where the 
applicant has resided for at least five years, shall be stated 
and set forth, together with the names of such citizens in 
the record of the court admitting the applicant; otherwise 
the same shall not entitle him to be considered and 
deemed a citizen of the United States. - 

Sec. 2166. Any alien of the age of twenty-one 
years and upward, who has enlisted or may enlist, 
in the armies of the United States, either the regular or 
the volunteer forces, and has been, or may be hereafter 
honorably discharged, shall be admitted to become a cit- 
izen of the United States, upon his petition, without any 
previous declaration of his intention to become such; 
and he shall not be required to prove more than one 
year's residence within the United States previous to his 
application to become such citizen; and the court admit- 
ting such alien shall, in addition to such proof of resi- 
dence and good moral character, as now provided by 
law, be satisfied by competent proof of such persons 
having been honorably discharged from the service of 
the United States. 

. Sec. 2167. Any alien being under the age of twen- . 
ty-one years, who has resided in the United States three 
years next preceding his arriving at that age, and who 
has continued to reside therein to the time he may make 
application to be admitted a citizen thereof, may after he 
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arrives at the age of twenty-one years, and after he has 
resided five years within the United States, including the 
three years of his minority, be admitted a citizen of the 
United States, without having made the declaration re- 
quired in the first condition of section twenty-one hun- 
dred and sixty five, but such alien shall make the decla- 
ration required therein, at the time of his admission ; 
and shali further declare, on oath, and prove to the sat- 
isfaction of the court, that, for two years next preceding, 
it has been his bona fide intention to become a citizen of 
the United States; and he shall in all other respects com- 
ply with the laws in regard to naturalization. 

. Sec. 2168. When any alien who has complied with 
the first condition specified in section twenty-one hun- 
dred and sixty-five, dies before heis actually naturalized, 
the widow and the children of such alien shall be consid- 
ered as citizens of the United States, and shall be ‘ enti- 
tled to all rights and privileges as such, upon taking the 
oaths prescribed by law. : 

Sec. 2169. The provisions of this Title shall apply 
to aliens being free white persons, and to aliens of African 
nativity and to persons of African descent. 

Sec. 3170. No alien shall be admitted to become a 
citizen who has not for the continued term of five years 
next preceding his admission resided within the United 
States. D 

Sec. 2171. No alien who is a native citizen or sub- 
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with which the United States are at war, at the time of 
his application, shall be then admitted to become a citizen 
of the United States, but persons resident within the 
United States, or the Territories thereof, on the eigh- 
teenth day of June, in the year one thousand eight hun- 
dred and twelve, who had before that day made a dec- 
Jaration, according to law, of their intention to become 
citizens of the United States, or who were on that day 
entitled to become citizens without cakes such declara- 
tion, may be admitted to become citizens thereof, not- 
withstanding they were alien enemies at the time and in 
the manner prescribed by the laws heretofore passed on 
that subject ; nor shall anything herein contained be ta- 
ken or construed to interfere with or prevent the appre- 
hension and removal, agreeably to law, of any alien en- 
emy at any time previous to the actual naturalization of 
such alien. , 

Seo. 2172. ‘The children of persons who have been 
duly naturalized under any law of the United States, or 
who, previous to the passing of any law on that subject, 
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by the Government of the United States, may have be- 
come citizens of any one of the States, under the laws 
thereof, being under the age of twenty-one years at the 
time of the naturalization of their parents, shall, if 
dwelling in the United States, be considered as citizens 
thereof ; and the children of persons who now are, or 
have been, citizens of the United States, shall, though 
born out of the limits and jurisdiction of the United 
States, be considered as citizens thereof, but no person 
heretofore proscribed by any State, or who has been le- 
gally convicted of having joined the army of Great Brit- 
tain during the Revolutionary War, shall be admitted to 
become a citizen without the consent of the Legislature 
of the State in which such person was proscribed. 
Szoc. 2173. The Police Court of the District of Co- 
lumbia shall have no power to naturalize foreigners, 
Sec. 2174. Every seaman being a foreigner, who 
declares his intention of becoming a citizen of the 
United States, in any competent court, and shall: have 
served three years on board of a merchant-vessel of the 
United States, subsequent to the date of such declara- 
tion, may on his application to any competent court, and 
the production of his certificate of discharge and good 
conduct during that time, together with the certificate of 
his declaration of intention to become a citizen, be ad- 
mitted a citizen of the United States; and every seaman, 
being a foreigner, shall, after his declaration of intention 
to become a citizen of the United States, and after he 
shall have served such three years, be deemed a citizen 
of the United States for the purpose of manning and 
serving on board any merchant-vessel of the United 
States, anything to the contrary in any act of Congress 
notwithstanding; but such seaman shall, for all purpo- 
ses of protection as an American citizen, be deemed 
such, after the filing of his declaration of intention to 
become such citizen. 
m 
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TITLE XXXII 


enm 


CHAPTER FOUR. 


Pre-Emptions. 


SuHoTION 2257. Lands subject to pre-emption. 
2258. Lands not subject to pre-emption. 
2259. Persons entitled to pre-emption. 
2260. Persons not entitled to pre-emption. 
2261. Limitation of pre-emption right. 
2262. Oath of pre-emptionist, where filed, penalty. 
2263. Proof of settlement, assignment of pre-emption rights. 


2264. Statement to be filed by settler with intent to purchase on 
- lands subject to private entry, 
2965. Claim filed by settler on land not pro¢laimed for sale. 
2266. Declaratory statement of settlers on unsurveyed lands, when 
e e 
2267. Pre-emption claimants, time of making proof and payment. 
2268. Extension of time in certain cases to persons in military and 
naval service. . 
2269. Death before consummating claim; who to complete. &c. 


2270. Non compliance with laws caused by vacancy in officé of reg- 
ister or reteiver hot to affect, &c. 


2271. No pre-emption of lands sold but not confirmed by Land-Office, 

2272. Purchase by private entry after expiration of pre-emption right, 

2273, When more than one settler, rights of, appeals to commissioner 

2274. Settlements of two or more persons on same subdivision be- 
fore survey. 

2275. . Settlements before suryeys on sections 16 or 36, deficiencies 

: ereof. 

2276. Selections to supply đeficiencies of school-lands. ‘ 

227%, Military bounty-land warrants receivable for pre emption 
payments. 


2278. Agricultural-college scrip receivable in payment df p-e-emp- 
1008. 


2279, Pre-emption limit along railroad lines. 

2280. Pre-emption rights on lands reserved for grants found invalid. 
2281. Pre-emption rights on lands reserved for railroads. ` 

2282. Sale of land notto be delayed. 

2286. Pre-emption by counties fcr seats of justice. 

2287. Where claimant of entry becomes register or receiver. 


. Right of transfer of settlers under homestead or pre-emption 
laws for certain public purposes. - 


Src. 2257. All lands belonging to the United States, 
to which the Indian title has been or may hereafter be 
extinguished, shall; be-subject to the right of pré-emption 


under the conditions, restrictions, and stipulations pro- 


vided by law. 

Src. 2258. The following classes of lands, tinless 
otherwise specially provided for by law, shall not be sub- 
ject*to the rights of pre-emption, to-wit: 

First—Lands included in any reservation by any 
treaty, law, or proclamation of the president, for any 
purpose. - - 
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- Second—Lands included within the limits of any in- 
-  eorporated town, or selected as the site of city or 
town. 
Third—Lands actually settled and occupied for pur- 
poses of trade and business, and not for agriculture. 
Fourth-—Lands on which are situated any known 
- salines or mines. 
Persons en- Sro. 2259. Every person, being the head of a fam- 
titedto > . , 
preemp- ily, or widow, or single person, over the age of twenty- 
tion. one years, and a citizen of the United States, or having 
filed a declaration of intention to become such, as re- 
quired by the naturalization laws, who has made, or 
hereafter makes, a settlement in personon the public lands 
subject to pre-emption, and who inhabits and improves 
the same, and who has erected or shall erect a dwelling 
thereon, is-authorized to enter with the register of the 
-land-ofiice for the district in which such land lies, by 
legal sub-divisions, any number of acres not exceeding 


one hundred and sixty, or a quarter-section of land, to | 


include the residence of such claimant, upon paying to 
the United States the minimum price of such land. 
Personsnot SEC. 2260. The following classes of persons, unless 
eatitledto otherwise specially provided for by law, shall not ac- 
tion, ~ quire any right of pre-emption under the provisions of 
the preceding section, to-wit: 
First—No person who is the proprietor of three hun- 
dred and twenty acres of land in any State or Territory. 
Second—No person who quits or abandons his resi- 
dence on his own land to reside on the public lands in 
the same State or Territory. 
Limitation Sec. 2261. No person shall be entitled to more than 
fiontisht one pre-emptive right by virtue of the provisions of sec- 
tion twenty-two hundred and fifty-nine; nor where a 
party has filed his declaration of intention to claim the 
benefits of such provisions, for one tract of land, shall 
“ he file, at any future time, a second declaration for an- 
other tract. . 
Oath ofpre- Sec. 2262. Before any person claiming the benefit 
“terefied’ Of this chapter is allowed to enter lands, he shall make 
penalty. oath before the receiver: or register of the land-district 
in which the land is situated that he has never had the 
benefit of any right of pre-emption under section twenty- 
two hundred and fifty-nine; that he is not the owner of 
three hundred and twenty acres of land in any State or 
Territory; that he has not settled upon and improved 
such land to sell the same on speculation, but in good 
faith to appropriate it to his own exclusive use; and that 
he has not, directly or indirectly, made any agreement 
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or contract, in any way or manner, with any person 
whatsoever, by which the title which he might acquire 
from the Government of the United States should inure 
in whole or in part to the benefit of any person -except 
himself; and if any person taking such oath swears 
falsely in the premises, he shall forfeit the money which 
he may have paid for such land, and all right and title 
to the same; and any grant or conveyance which he may 
have made, except in the hands of bona fide purchasers, 
for a valuable consideration, shall be null and void, ex- 
cept as provided in section twenty-two hundred and 


eighty-eight. And it shall be the duty of the officer ad- - 


ministering such oath to file a certificate thereof in the 
public land-oftice ef such district, and to transmit a 
duplicate copy to the General Land-Office, either. of 
which shall be good and sufficient evidence that such 
oath was administered according to law. 

Szo. 2263. Prior to any entries being made under 
and by virtue of the provisions of section twenty-two 
hundred and fifty-nine, proof of the settlement and im- 
provement thereby required shall be made to the satis 
faction of the register and receiver of the land-district in 
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which such lands lie, agreeably to such rules as may be. 


prescribed by the Secretary of the Interior; and all as- 
signments and transfers of the right- hereby secured, 
prior to the issuing of the patent, shall be mull and void. 

Sec. 2264. When any person settles or improves 
a tract of land subject at the time of settlement to pri- 
vate entry, and intends to purchase the same under the 
pregeding provisions of this chapter, he shall, within 
thirty days after the date of such settlement, file with 
the register of the proper district a written statement, 
describing the land settled upon and declaring his inten- 
tion ta claim the same under the pre-emption laws; and 
he shall, moreover, within twelve months after the date 
of such settlement, make the proof, affidavit, and pay- 
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ment hereinbefore required. If he fails to file such | 


written statement, or to make such affidavit, proof, and 
payment within the several periods named above the 
-tract of land so settled and improved shall be subject to 
the entry of any other purchaser. 


Act of June 1, 1874, Sec. 1. That when an occu- 
pant of land, having color of title, in good faith has 
made valuable improvements thereon, and is, in the 
proper action, found not to be the rightful owner 
thereof, such occupant shall be entitled in the Federal 
courts to all the rights and remedies, and, upon in- 
stituting the proper proceedings, such relief as may 
be given or seeured to him by the statutes of the State 
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or Territory where the land lies, although the‘title of 
the plaintiff in the action may have been granted by 
the cia States after said improvements were so 
made. 

Src. 2265. Every claimant under the pre-emption 
law for land not yet proclainied for sale is required to 
make knewn his claim in writing to the register of the 
proper land-office within three months from the time of 
the settlement, giving the designation of the tract and 
the time of settiement; otherwise his claim shall be for- 
feited and the tract awarded to the next settler, in the 
order of time, on the same tract of land, who has given 
such notice and otherwise complied with the conditions 
of the law, ; 

Sec, 2266, In regard to settlements which are au- 
thorized upon unsurveyed lands, the pre-emption claim- 
ant shall be in all cases required to file his declaratory 
statement within three months from the date of the re- 


- ceipt at the district land office of the approved plat of 


Pre-emp- 
ticn claim- 
ants; time 
of making 
proof and. 
payment. 


Tn 


Extension 
of time in 
certain 
cases to 
persons in 
military 
and naval 
service, 


Death be- 
fore con 


summating - 


claim; who 
to complete 
£c. 


the township embracing such pre-emption settlement. 

Sec.. 2267. All claimants of pre-emption rights, un- 
der the two preceding sections, shall, when nọ shorter 
time is prescribed by law, make the proper proof and 
payment for the lands claimed within thirty months 
after the date prescribed therein, respectively, for filing 
their declaratory notices, has expired, 

Sec. 2268. Where a preemptor has taken the in- 
itiatory steps required by law in regard to actual settle- 
ment, and is called away from such settlement by being 
engaged in the military or naval service of the United 
States, and by reason of such absence is unable to’ap- 
pear at the district land-office to make before the register | 
or receiver the affidavit, proof, and payment, respectively 
required by the preceding provisions of this chapter, ` 
the time for filing such affidavit and making final proof 
and entry or location shall be extended six months after 
the expiration of his term of service, upon satisfactory 
proof by affidavit, or the testimony of witnesses, that 
such pre-emptor is so in the service, being filed with the 
register of the land-office for the district in which his 
settlement is made. 

Sec. 2269. Where a party entitled to claim the 
benefits of the pre-emption laws dies before consummating 
his claim, by filing in due time all the papers essential 
to the establishment of the same, it shall be competent 
for the executor or administrator of the estate of such 
party, or one of the heirs, to file the necessary papers te 
complete the same; but the entry in such cases shall be 
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made in favor of the heirs of the deceased pre-emptor, 
and a patent thereon shall cause the title to inure to such 
heirs, as if their names bad been specially mentioned. 

Sec. 2270. Whenever the vacancy of the office 
either of register or receiver, or of both, renders it im- 
possible for the claimant to comply with any requisition 
of the pre-emption laws within the appointed time, such 
vacancy shall not operate to the detriment of the party 
claiming, in respect to any matter essential to the estab- 
lishment of his claim; but such requisition must be com- 
plied with within the same period after the disability is 
removed as would have been allowed had such disability 
not existed. 

Sec. 2271. The provisions of this chapter shall be 
so construed as not to confer on any one a right of pre- 
emption, by reason of a settlement made on a tract there- 
tofore disposed of, when such disposal has not been con- 
firmed by the General Land-Office, on account of any 
alleged defect therein. 

Sec. 2272. Nothing in the provisions of this chap- 
ter shall be construed to preclude any person, who may 
have filed a notice of intention to claim any tract of land 
by pre-emption, from the right allowed by law to others 
to purchase such tract by private entry after the expir- 
ation of the right of pre-emption. 

Sec. 2273. When two or more persons settle on the 
same tract of land, the right of pre-emption shall be in 
him -who made the first settlement, provided sucly per- 
son conforms to the other provision of the law; and all 
questions as to the right of pre-emption arising between 
different settlers. skall be determined by the register and 
receiver of the district within which the land is situated; 
and appeals from the decision of district officers, in cases 
of contest for the right of pre-emption, shall. be made to 
the Commissioner of the General Land-Office, whose 
decision shall be final, unless appeal therefrom be taken 
to the Secretary of the Interior. ; 

Src. 2274. When settlements have been made upon 
agricultural public lands of the United States, prior to 
the survey thereof, and it has been or shall be ascer- 
tained, after the public surveys have been extended over 
such lands, that two or more settlers have‘improvements 
upon the same legal subdivision, it shall be lawful for 
such setlers to‘make joint entry of their lands at the lo- 
cal land-office, or for either of said settlers to enter into 
contract with his co-settlers to convey to them their por- 
tion of said lan l after a patent is. issued to him, and, af- 
ter making said contract, to file a declaratory statement 
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in his own name, and prove up and pay for said land, 
and proof of joint occupation by himself and others, and 
of such contract with them made, shall be equivalent to 
proof of sole occupation and pre-emption by the appli- 
cant: Provided, That in no case shall the amount pat- 
ented under this section exceed one hundred and sixty 
acres, nor shall this section apply to lands not subject to 
homestead or pre-emption entry. 

Src. 2275. Where settlements, with a view to pre- 
emption, have been made before the survey of the lands 
in the field, which are found to have been made on sec- 
tions sixteen or thirty-six, those sections shall be subject 
to the pre-emption claim of such settler ; and if they, or 
either of them, have been orshall be reserved or pledged 
for the use of schools or colleges in the State or Terri- 
tory in which the lands lie, other lands of like quantity 
are appropriated in lieu of such as may be patented by 
pre-emptors; and other lands are also appropriated to 
compensate deficiencies for school purposes, where sec- 
tions sixteen or thirty-six are fractional in quantity, or 
where one or both are wanting by reason of the town- 
ship being fractional, or from any natural cause what- 
ever. 

Sec. 2276. The lands appropriated by the preced- 

ing section shall be selected, within the same land-dis-. 
trict, in accordance with the following principles of ad- 
justment, to wit: For each township, or fractional 
township, containing a greater quantity of land than 
three-quarters of an entire township, one section; for a 
fractional township, containing a greater quantity of land 
than one-half, and not more than three-quarters, of a 
township, three-quarters of a section; for a fractional 
township, containing a greater quantity of land than one- 
quarter, and not more than one-half, of atownship, one 
half-section ; and for a fractional township, containing a 
greater quantity of land than one entire section, and not 
more than one-quarter of a township, one quarter sec- 
tion of land. 
_ Sec. 2277. All warrants for military bounty-lands, 
which are issued under any law of the United States, 
shall be received in payment of pre-emption rights at 
the rate of one dollar and twenty-tive cents per acre, for 
the quantity of land therein specified; but where the 
land is rated at one dollar and twenty-five cents per acre 
and does not exceed the area specified in the warrant, it 
must be taken in full satisfaction thereof. 

Seo. 2278. Agricultural-college scrip, issued to any 
State under the act approved July second, eighteen hun- 
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° E = eee ceivablein 
dred and sixty-two, or acts amendatory~ thereof, shall be A 


received from actual settlers in payment of pre-emption pre-emp- 
claims in the same manner and to the same extent as au- “*"* 
thorized in case of military bounty-land warrants, by 
the preceding section. 

Src. 2279. No person shall have the right of pre- Pre emp 


° . tion lmit 
emption to more than one hundred and sixty acres along along rail- 


the line of railroads within the limits granted by any act Ta¢ ‘ines 
of Congress. 


Act of June 22, 1874. That in the adjustment of 
all railroad land grants, whether made directly to : 
any railroad company or to any State for railroad 
purposes, if any of the lands granted ‘be found in the 
possession of an actual settler whose entry or filing 
has bcen allowed under the pre-emption or home- 
stead laws of the United States subsequent to the 
time at which, by the decision of the land-office, the 
right of saidgroad was declared to have attached to 
such lands, the grantees, upon a proper relinquish- 
ment of the lands so entered or filed for, shall be en- 
titled to select an equal quantity of other lands in 
lieu thereof from any ef the public lands not mineral 
and within the limits of the grant not otherwise ap- 
propriated at the date of selection, to which they 
shall receive title the same as originally granted. 
And any such entry or filings thus relieved from con- 
flict may be perfected into complete title as if such 
lands had not been granted: Provided, That 
nothing herein contained shall in any manner be so 
.construed as to enlarge or extend any grant to any 
such railroad or to extend to lands reserved in any ` 
land grant made for railroad purposes: And- pro- 
vided further, That this act shall not be construed 
so aS in any manner to confirm or legalize any deci- 
sion or rulings of the Interior Department. under 
which Jands have been certified to any railroad com- 
pany when such lands have been entered by a pre- 
emption or homestead settler after the location of the 
line of the road and prior to the notice of the local 
eee of the withdrawal of such lands from — ___ 
market. 


Src. 2280. Any settler on lands heretofore reserved Pre-emp- 
on account of claims under French, Spanish, or other $oynens. 
grants, which have been or may be hereafter declared served for 
by- the Supreme Court of the United States to be in- found inval- 
valid, shall be entitled to all the rights of preemption ** 
granted. by the preceding provisions of this chapter, af- 
ter the lands have been released from reservation, in the 
same manner as if no reservation had existed. 

Src. 2281. All settlers on public lands which have finite ~~ 
been or may be withdrawn from market in consequence 0m lands re- 
of proposed railroads, and who had settled thereon prior railroads. 


to such withdrawal, shall be entitled to pre-emption at 
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the ordinary minimum to the lands settled on and culti- 
vated by them ; but they shall file the proper notices of © 
their claims and make proof and payment as in other 
cases. 

Sec. 2282, Nothing contained in this chapter shall 
delay the sale of any of the public lands beyond the 
time appointed by the proclamation of the President. 


Sec. 22865. There shall be granted to the several 
counties or parishes of each State and Territory, where 
there are public lands, at the minimum price for which 
public lands of the United States are sold, the right of 
pre-emption to one quarter-section of land, in each of 
the counties or parishes, in. trust for such counties or 
parishes, respectively, for the establishment of seats of 
justice therein; but the proceeds of the sale of each of 
such quarter-section shall be appropriated for the pur- 
pose of erecting public buildings in the county or parish 
for which it is located, after deducting therefrom the 
amount originally paid for the same.' And the seat of 
justice for such counties or parishes, respectively, shall 
be fixed previously to asale of the adjoining lands within 
the county or parish for which the same is located. 

Src. 2287. Any bona fide settler under the homc- 
stead or pre-emption laws of the United States who -has 
filed the proper application to enter not to exceed one 
quarter-section of the public lands in any district land- 
ottice, and who has been subsequently appointed a regis. - 
ter or receiver, may perfect the title to the land under 
the pre emption laws by furnishing the proofs and mak- 
ing the payments required by law, to the satisfaction of 
the Commissioner of the General Land-Ofiice. 

Sec. 2288. Any person who has already settled or 
hereafter may settle on the public Jands, either by pre- 
emption, or by virtue of the homestead law or any 
amendments thereto, shall have the right to transfer, by 
warranty against his own acts, any portion of his pre- 
emption or homestead for church, cemetery, or school 
purposes, or for the right of way of railroads across such 
pre-emption or homestead, and the transfer for such 
public purposes shall in no way vitiate the right to com- 
nee and perfect the title to their pre-emptions or home- 
steads. r 
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CHAPTER FIVE. 
Homesteads. 


SEcTION 2289, Who may enter certain unappropriated public lands. 
2290. Mode of procedure. 
2291, Certificate and patent, when given and issued. 
2292, When rights inure to the benefit of infant children. 


2293, Persons in military or naval service, when and before whom 
to make affidavit. © ~ 


2294, When persons may make affidayit before clerk of court. 
2295, Record of applications. . 
2094. Homestead lands not to be enbject to prior debts. 
2297. When lands entered for homestead revert to Government. 
2298, Limitation of amount entered for homestead. 
2249, Existing pre-emption rights not impaired. 
2300. What minors may have the privileges of this chapter. 
2301. Payment before expiration of five years, rights ot applicant. 
2302, No distinction on account of race or color, &c. \ 
2°04. Soldiers’ and sailors’ homestead. 
2305. Deduction of military and naval ser i efrom time, &c. i 
2306. Persons who have entered less than 160 acres, nghts of. 4 
2307. ioe and minor children of persons entitled to homestead, | 
c. 


2308. Artma service in the’ army or navy equivalent to residence, 
C. 


2309. Who may enter by agent. z 
4.679317, Cultivation of trees on homestead tracts. 


Src. | 2289. Every person who is the head of a fam- 
ily, or who has arrived at the age of twenty-one years, Who may 
and is a citizen of the United States, or who las filed his tain unap- 
declaration of intention to become such, as required by ands 
the naturalization laws, shall be entitled to enter one 
quarter section or a less quantity of unappropriated public 
lands, upon which such person may have filed a pre- 
emption claim, or which may, at the time the application 
is made, be subject to pre-emption at one dollar and 
twenty-five cents:per acre ; or eighty acres or less of such 
unappropriated lands, at two dollars and fifty cents per 
acre, to be located in a body, in conformity to the legal 
subdivisions of the public lands, and after the same have 
been surveyed. And every person owning and residing 
on land may, under the provisions of this section, enter 
other land lying contiguous to his land, which shall not, 
with the land so already owned and occupied, exceed in 
the aggregate one hundred and sixty acres. g 

Sec. 2290. The person applying for the benefit of 
the preceeding section shall, upon application to the reg- Mode or 
ister of the land-officein which he is about to make such i 
entry, make affidavit before the register or receiver that 
he is the head of a family, or is twenty-one years or 
more of age, or has performed service in the Army or 
Navy of the United States, and that such application is 
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made for his exclusive use and benefit, and that his en- 
try is made for the purpose of actual settlement and cul- 
tivation, and not either directly or indirectly for the use 
or benefit of any other person; and upon filing such afii- 
davit with the register or receiver, on payment of five 
dollars when the entry is of not more than eighty acres, 
and on payment of ten dollars when the entry is for 
more than eighty acres, he shall thereupon be permitted 
to enter the amount of land specified. 


Act of June 22, 1874. That in all cases of public 
lands heretofore made under the act entitled “An act 
to secure homesteads to actual settlers on the public 
domain,” approved May twentieth, eighteen hun- 
dred and sixty-two, where the affidavit required by - 
section two of said act was made before the clerk of 
the county of the residence of the person making the / 
entry, without having first made the settlement and 
improvement required by the provisions of section 
three of the act entitled “An act amendatory of the 
homestead law, and for other purposes,” approved 
March twenty-first, eighteen hundred and sixty four, 
said affidavits be, and the same are hereby, legalized 
and confirmed, so as to havethe same force and valid- 
ity as ifthe provisions of said last-named act had 
been strictly complied with: Provided, That noth- 
ing in this act shall have the effect or be construed to 
impair the valid and paramount adverse rights of 
any person or corporation to any of such lands, ex- 
cept in so far as the right of Congress to protect the 
claims or rights of homestead settlers upon lands 
within the limits of grants of lands to any railroad 
company may have been reserved in the acts making 
such grants and be now lawfully existing. 


Sec. 2291. No certificate, however, shall be given, 
or patent iseued therefor,- until the expiration of five 
years from the date of such entry; and if at the expira- 
of such time, or at any time within two years thereafter, 
the person making such entry; or if he be dead, his 
widow ; or in case of her death, his heirs or devisee; or 
in case of a widow making such entry, her heirs or de- 
visee, in case of her death, proves by two credible wit- 
nesses that he, she, or they have ‘resided upon or culti- 
vated the same for the term of five years immediately 
succeeding the time of filing the affidavit, and makes af- 
fidavit that no part of such land has been alienated, ex- 

ept as provided in section twenty-two hundred and 
eighty-elght, and that he, she, or they will bear true al- 
legiance to the gevernment of the United States; then, 
in such case, he she, or they, if at that time citizens of 
the United States, shall be entitled to a patent, as in 
other cases provided by law. 
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Src. 2292. In case of the death of both father and 
mother, leaving an infant child or children under- twen- 
ty-one years of age, the right and fee shall inure to the 
benefit of such infant child or children; and the execu- 
tor, administrator or guardian may, at any time within 
two years after the death of the surviving parent, and in 
accordance with the laws of the State in which such chil- 
dren, for the time being, have their domicile, sell the 
land for the benefit of such infants, but for no other 
purpose; and the purchaser shall acquire the absolute 
title by the purchase, and be entitled toa patent from 
the United States on the payment o: the oftice-fees and 
sum of money above specified. 

Sec. 2293. In case of any person desirous of avail- 
ing himself of the benefits of this chapter; but who by 
reason of actual service in the military or naval service 
of the United States, is unable to do the personal pre- 
liminary acts at the district land-office which the preced- 
ing sections require; and whose family, or some member 
thereof, is residing on the land which he desires to en- 
ter, and upon which a bona fide improvement and settle- 
ment have been made, such person may make the affi- 
davit required by law before the officer commanding in 
the branch of the service in which the party is engaged 
which aftidavit shall be as binding in law, and with like 
penalties, as if taken before the register or receiver; and 
upon such affidavit being filed with the register by the 
wife or other representative of the party, the same shall 
become effective from the date of such filing, provided 
the application and affidavit are accompanied by the fee 
and commissions as required by law. 

o Seo. 2294. In any case in which the applicant for 
the benefit of the homestead, and whose family or some 
member thereof, is residing on the land which he desires 
to enter, and upon which a bona fide improvement and 
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distance, bodily infirmity, or other good cause, from per- - 


sonal attendance at the district; land-office. it may be law- 
ful for him to make the affidavit required by law before 
the clerk of the court for the county in which the appli- 
cant is an actual resident, and to transmit the same, with 
the fee and commissions, to the register and receiver. 
Src. 2295. The register of the land-office shall note 
all applications under the provisions of this chapter, on 
the tract-books and plats of his office, and keep a regis- 


Record of 
applica- 
tions. 


ter of all such entries, and make return thereof to the | 


General Land Office, together with the proof upon which 
they have been founded. 
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Sec. 2296. No lands acquired under the provisions 
of this chapter shall in any event become liable to the 
satisfaction of any debt contracted prior to the issuing of 
the patent therefor, 

Sro. 2297. If, at any time after the filing of the af- 
fidavit, as required in section twenty-two hundred and 
ninety, and before the expiration of the five years men- 
tioned in section twenty-two hundred and ninety-one, it 
is proved, after due notice to the settler, to the satisfac- 
tion of the register of thé land-oftice, that the person 
having filed such affidavit has actually changed his res- 
idence, or abandoned the land for more than six months 
at any time, then and in that event the land so entered 
shall revert to the Government. 

Sec. 2298. No person shall be permitted to acquire 
title to more than one quarter-section under the provis 
sions of this chapter. 

Sec. 2299. Nothing contained in this chapter shall 
be so construed as to impair or interfere in any manner 
with existing pre-emption rights; and all persons who 
may have filed their applications for a pre-emption right 
prior to the twentieth day of May, eighteen hundred and 
pec N shall be entitled to all the privileges of this 
chapter. 

Sec. 2300. No person who has served, or may here- 
after serve, for a period not less than fourteen days in 
the Army or Navy of the United States, either regular 
or volunteer, under the laws thereof, during the exist- 
ance of an actual war, domestic or foreign, shall be de=- 
prived of the benefits of this chapter on account of not 
having attained the age of twenty-one years. 

Src. 2301. Nothing in this chapter shall be so con- ° 
strued as to prevent any person who has availed himself 
of the benefits of section twenty-two hundred and 
eighty-nine, from paying the minimum price for the 
quantity of land so entered, at any time before the expi- 
ration of the five years, and obtaining a patent therefor 
from the Government, as in other cases directed by law, 
on making proof of settlement and cultivation as pro- 
vided by law, granting pre-emption rights. i 

Src. 2302. No distinction shall be made in the con- 
struction or execution of this chapter, on account of race 
or color; nor shall any mineral lands be liable to entry 
and settlement under its provisions. 2 

Sec. 2304. Every private soldier and officer who 
has served in the Army of the United States during the 
recent,rebellion, for ninety days, and who was honorably 
discharged, and has remained loyal to the government, 
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including the troops mustered into the service of the 
United States by virtue of the third section of an act ape — 


proved February thirteen, eighteen hundred and sixty- 
two, and every seaman, marine, and officer who has 
served in the Navy of the United States, or in the Ma- 
rine Corps, during the rebellion, for ninety days, and 
who was honorably discharged, and has remained loyal 
to the Government, shall on compliance with the pro- 
visions of this chapter, as hereinafter modified, be en- 
titled to enter upon and receive patents for a quantity of 
public lands not exceeding one hundred and sixty acres, 
or one quarter-section, to be taken in compact form, ac- 
cording to legal subdivisions, including the alternate re- 
served sections of public lands along the line of any 
railroad or other public work, not otherwise reserved or 
appropriated, and other lands subject to entry under the 
homestead laws of the United States; but such home- 
stead settler shall be allowed six months after locating 
his homestead, and filing his declaratory, statement, 
within which to make his entry and commence his set- 
tlement and improvement. - 

Sec. 2305. The time which the homestead settler 
has served in the Army, Navy, or Marine Corps shall be 
deducted from the time heretofore required to perfect 
title, or if discharged on account of wounds received or 
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disability incurred in the line of duty, then the term of - 


enlistment shall be deducted from the time heretofore 
required to perfect title, without reference to the length 
of time he may have served; but no patent shallissue to 
any homestead settler who has not resided upon, im- 
proved, and cultivated his homestead for a period of at 
least one year after he shall have commenced his im- 
provements. i 

Szoc. 2306. Every person entitled, under the pro- 
visions of section twenty-three hundred and four, to en- 
ter a homestead who may have heretofore entered, un- 
der the homestead laws, a quantity of land less than one 
hundred and sixty acres, shall be permitted to enter so 
much land as, when added to the quantity previously 
entered, shall not exceed one hundred and sixty acres. 

Src. 2307. In case of the death of any person who 
would be entitled to a homestead under the provisions of 
section twenty-three hundred and four, his widow, if un- 
married, or in, case of her death or marriage, then his 
minor orphan children, by a guardian duly appointed 
and officially accredited at the Department of the Inte- 
rior, shall be entitled to all the benefits enumerated in 
this chapter, subject to all the provisions as to settle- 


Persons 
who have 
entered less 
than 160 
acres, rights 
of. 


Widow and 
minor chil- 
dren of per- 
sons entitl.« 
ed to home- 
stead, &c. 


64 


Actnal ser- 
vicein the 
army or 
Wavy equiv- 
alent to res- 
idence, &c. 


ACTS OF CONGRESS, 


ment and improvements therein contained; but if such 
person died during his term of enlistment, the whole 
term of his enlistment shall be deducted from the time 
heretofore required to perfect the title. 

Sec. 2308. Where a party at the date of his entry 
‘of a tract. of land under the homestead laws, or subse- 
quently thereto, was actually enlisted and employed in 
the Army or Navy of the United States, his services 
therein shall, in the administration of such homestead 
laws, be construed to be equivalent, to all intents and 
purposes, to a residence for the same length of time upon 


, the tract.so entered. And if his entry has been canceled 
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by reason of his absence from such tract while in the 
military or naval service of the United States, and such 
tract has not been disposed of, his entry shall be restored; 
but if such tract has been disposed of, the party may en- 
ter another tract subject to entry under the homestead 
laws, and his right to a patent therefor may be determ- 
ined by the proofs touching his residence and cultivation 
of the first tract and his absence therefrom in such ser- 
vice. 

Src. 2309. Every soldier, sailor, marine, officer, or 
other person com.ng.within the provisions of section 
twenty-three hundred and four, may, as well by an agent 
as in person, enter upon such homestead by filing a de- 

‘claratory statement, as in pre-emption cases; but such 
claimant in person shall within the time prescribed make 
his actual entry, commence settlements and improve- 
ments on the same, and thereafter fulfill all the require- 
ments of law. 

Src. 2317. Every person having a homestead on 

the public domain, under the provisions of this chapter, 
who, at the end of the third year of his residence thereon, 
shall have had under cultivation, for two years, one acre 
of timber, the trees thereon not being more than twelve. 
feet apart each way, and in a good, thrifty condition, for 
each and every sixtecn acres of such homestead, shall, 
upon due proof of the fact by two credible witnesses, re- 
ceive his patent for such homestead. 


See act of march 18, 1874. An act to amend an act 
entitled “An act to encourage the growth of trecs, 
on Western prairies.” 
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CHAPTER SIX.. 


Mineral Lands and Mining Resources. 


SECTION 2318. Mineral lands reserved. 
9319, Mineral lands open topurchaseZby citizens! 
2320. Length of mining claims npon veins or lodes, 
2321. Proof of citizenship. 
2322, Locators’ rights of possession and enjoyment. 
2323. Owners of tunnels, rights of. 
2324. Regulations made by miners. z 
2325. Patents for mineral lands, how obtained. 
2326. Adverse claim, proceedings on. 
2327. Description of yein-claims on surveyed and unsurveyed lands, 
2328. Pending applications; existing rights. 
2329, Confermity of placer-claims to surveys, limit of. 
2330. Subdivision of ten acre tracts, maximum of placer locations. 
2331. Conformity of placer claims to surveys, limitation of claims. 
2332. Whey cy cence of possession, &c., to establish a right to a 
patent. 
2333, Proceedings for patent for placer claim. &c. : 


2334. Surveyor-General to appoint surveyors of mining claims, &c. 


2335. Verification of affidavite, &c. 

2336. Where veins intersect, &c. 

2337. Patents for non-mineral lands, &c. 

2338. What conditions of sale may be made by local legislature. 


2839. Vested rights to use of water for mining, &c., right of way 
for canals. 


2340. Patents, pre emptions, and homesteads, subjectito vested and 
accrued water rights. 


2341. Mineral lands in which no valuable mines are. discovered, 
open to homesteads. 


2342. Mineral lands how set apart ae agricultural lands. 


2343. Aarona and districts and officers, power ,of the President 
o provide. ; 
2844, Provisions ofthis chapter not to affect certain rights. 


2345. Mineral lands in certain States excepted. 


2346. Grants of lands to States or corporations not to include;min- 
eral lands. 


2347. Entry of coal lands. 
2348, Pre-emption of coal lands. 


2349. mae meption claims of coal land to be presented within sixty 
YB, WC, 


2350. Only one entry allowed. 
2351. Conflicting claims. 
2352. Rights reserved. 


Src. 2318. In all cases lands valuable for minerals 
shall be reserved from sale, except as otherwise expressly 
directed by law. 

Sec. 2319. All valuable mineral deposits in lands 
belonging to the United States, both surveyed and un- 
surveyed, are hereby declared to be free and open to ex- 
ploration and purchase, and the lands in which they are 
found to occupation and purchase, by citizens of the 
United States and those who have declared their inten- 
tion to become such, under regulations prescribed by 

aw, and according to the local customs or rules of min- 
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ers in the several mining districts, so far as the same are 
applicable and not inconsistent with the laws of the 


ane United States. a ae, | 

mining Sec. 2320. Mining claims upon veins or lodes of 
claims spon quartz or other rock in place bearing gold, silver, cinna- 
lodes, bar, lead, tin, copper, or other valuable deposits, hereto- 


fore located, shall be governed as to length along the 
vein or lode by tbe customs, regulations, and laws in 
force at the date of their location. A mining claim lo- 
cated after the tenth day of May, eighteen hundred and 
seveutv-two, whether located by one or more persons, 
may equal, but shall not exceed, one thousand five hun- 
dred feet in length along the vein or lode; but no loca- 
tion of a mining claim shall be made until the discovery 
of the vein or lode within the limits of the claim located. 
No claim shall extend more than three hundred feet on 
each side of the middle of the vein atthe surface, nor 
shall any claim be linited by any mining regulation to 
less than twenty-five feet on each side of the middle of 
the vein at the surface, except where adverse rights ex- 
isting on the tenth day of May, eighteen hundred and 
seventy two, render such limitation necessary. The 

end-lines of each claim shall be parallel to each other. 
Proof of cit- Sec. 2321. Proof of citizenship, under this chapter, 
mae?’ may consist, in the ease of an individual, of his own afti- 
davit thereof; in the case of an association of persons 
“unincorporated, of the affidavit of their authorized 
agent, inade on his own knowledge, or upon information 
and belief; and in the case of a corporation organized. 
under the laws of the United States, or of any State or 
Territory thereof, by the filing ofa certified copy of 

their charter or certificate of incorporation. 

Locators’ Sec. 2322. The locators of all mining locations 


rights of : 
possession heretofore made or which shall hereafter be made, on 


nent any mineral vein, lode, or ledge, situated on the ‘public 
: domain, their heirs and assigns, where no adverse claim 
exists on the tenth day of May eighteen hundred and 
seventy-two, so long as they comply with the laws of the 
United States, and with State, Territorial, and local reg- 
ulations not in conflict with the laws of the United 
States governing their possessory title, shall have the ex- 
clusive right of possession and enjoyment of all the sur- 
, face included within the lines of their locations, and of 
all veins, lodes, and ledges, throughout their entire 
depth, the top or apex of which lies inside of such sur- 
face-lines extended downward vertically, although such 
veins, lodes, or ledges may so far depart from a perpen- 

dicular in their course downward as to extend outsid 
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the vertical side-lines of such surface locations. But 
their right of possession to such outside parts of such 


veins or ledges shall be confined to such portions thereof’ 


as lie between vertical planes drawn downward as above 
described, through the end-lines of their locations, so 
continued in their own direction that such planes will 
intersect such exterior parts of such veins or ledges. 
And nothing in this section shall authorize the locator or 
possessor ot a vein or lode which extends in its down- 
ward course beyond the vertical lines of his claim to en- 
ter upon the surface of a claim owned or possessed by 
another. 

Src. 2323. Where a tunnel is run for the develop- 
ment of a vein or locte, or for the discovery of mines, the 
owners of such tunnel shall have the right of possession 
of all veins or lodes within three thousand feet from the 
face of such tunnel on the line thereot, not previously 
known to exist, ,discovered in such tunnel, to the same 
extent as if discovered from the surface; and locations 
on the line of such ttinnel of veins or lodes not appear- 
ing on the surface, made by other parties after the com- 
mencement of the tunnel, and while the same is bein 
prosecuted with reasonable diligence, shall be invalid; 
but failure to prosecute the work on the tunnel for six 
months shall be considered as an abandonment of the 
van to all undiscovered veins on the line of such tun- 
Bele” l : nt 

Src. 2824. The miners of each mining district may make 
‘regulations not in conflict with the laws of the United 
States, or with the laws of the State or Territory in 
which the districtis situated, governing the location, 
manner of recording, amount ot work necessary to hold 
possession of a mining claim, subject to the following re- 
quirements: The location must be distinctly marked on 
the ground so that its boundaries can be readily traced. 
All records of mining claims hereafter made shall con- 
tain the name or names of the locators, the date fof the 
location, and such a description of tae claim or claims lo- 
cated by reference to some natural object or permament 
` monument as will identifiy the claim. On each ‘claim 
located after the tenth day of May, eighteen hundred 
and seventy-two, and until a patent has been issued 
therefor, not less than one hundred dollars’ worth of 
labor shall be performed or improvements made during 
each year. On all claims located prior to the tenth day 
of May, eighteen hundred and seventy-two, ten dollars’ 
worth of labor shall be performed or improvements 
made by the tenth day of June, eighteen hundred and 
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seventy-four, and each year thereafter, for each one 
hundred feet in length along the vein until a patent has ` 
been issued therefor ; but where such claims are held in 
common, such expenditure may be made upon any one 
claim; and upon a failure to comply with these condi- 
tions, the claim or mine upon which such failure occur- 
red shall be open to relocation in the same manner as if 
no location of the same had ever been made, provided 
that the original locators, their heirs, assigns, or legal 
representatives, have not resumed work upon the claim 
after failure and before such location. Upon the failure 
of any one of several co-owners to contribute his pro- 
portion of the expenditures required hereby, the co-own- 
ers who have performed the labor or made the improve- 


_ ments may, at the expiration of the year, give such de- 


linquent co-owner personal notice in writing or notice by 
publication in the newspaper published nearest the 
claim, for at least once a week for ninety days, and if at 
the expiration of ninety days after such notice in writ- 
ing or by publication such delinquent should fail or re- 
fuse to contribute his proportion of the expenditure re- 
quired by this section, his interest in the claim shall 
become the property of his co-owners who have made 
the required expenditures. 


Act of June 6, 1874. That the provisions of the 
fifth section of the act entitled “An act to promote 
the development of the mining resources of the 
United States,” passed May tenth, eighteen hundred 
and seventy-two, which requires expenditures of la- 
bor and improvements on claims loeated prior to the 
passage of said act, are hereby so amended that the 
time for the first annual expenditure on claims lo~ 
cated prior to the passage of said act shall be ex- 
tended to the first day of January, eighteen hundred 
and seventy-five. 


Sec. 2325. A patent for any land claimed and lo- 
cated for valuable deposits may be obtained in the fol- 
lowing manner: Any person, association, or corpora- 
tion authorized to locate a claim under this chapter, hav- 
ing claimed and located a piece of land for such purpo- 
ses, who has, or have, complied with the terms of this 
chapter, may file in the proper land-office an application 
for a patent, under oath, showing such compliance, to- 
gether with a plat and field-notes of the claim or claims 
in common, made by or under the direction of the 
United States surveyor-general, showing accurately the 
boundaries of the claim or claims, which shall be dis- 
tinctly marked by monuments on the ground, and shall 
post a copy of such plat, together with a notice of such 
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application for a patent, in a conspicuous place on the 
land embraced in such plat previous to the filing of the 
application for a patent, and shall file an affidavit of at 
least two persons that such notice has been duly posted, 
and shall file a copy of the notice in such land-office, and 
shall thereupon be entitled to a patent for the land, in 
the manner following: The Register of the land-office, 
upon the filing of such application, plat, field-notes, noti- 
ces and affidavits, shall publish a notice that such appli- 
cation has been made, for the period of sixty days, in a 
newspaper to bé by him designated as published nearest 
to such claim; and he shall also post such notice in his 
office for the same period. The claimant at the time of 
filing this application, or at any time thereafter, within 
the sixty days of publication, shall file with the register 
a certificate of the United States surveyor-general that 
five hundred dollars’ worth of labor has been expended 
or improvements made upon the claim by himself or 
grantors ; that the plat is correct, with such further de- 
scription by such referencé to natural objects or perma- 
ment monuments as shall identify the claim, and furn- 
ish an accurate description, to. be incorporated in the 
patent. At the expiration of the sixty days ‘of publica- 
tion the claimant shall file his affidavit, showing that the 
plat and notice have been posted in a conspieuous place 
on the claim during such period of publication. If no 
adverse claim shall have been filed with the register and 
the receiver of the proper land-office at the expiration of 
the sixty days of publication, it shall) be assumed that 
the applicant is entitled to a patent, upon the payment 
to the proper officer of five dollars per acre, and that no 
adverse claim exists; and thereafter no objection from 
third parties to the issuance of a patent shall be heard, 
except it be shown that the applicant failed to com- 
ply with the terms of this chapter. 

Sec. 2326. Where an adverse claim is filed during 
the period of publication, it shall be upon oath of theper- 
son or persons making the same, and- shall show the na- 
ture, boundaries, and extent of such adverse claim, and 
all proceedings, except the publication of notice and 
making and filing of the affidavit thereof, shall be 
stayed until the controversy shall have been settled or 
decided by a court of competent jurisdiction, or the ad- 


verse claim waived. It shall be the duty of the adverse 


claimant, within thirty days after filing his claim, 
to commence proceedings in a court of competent juris- 
diction, to determine the question of the right of posses- 
sion, and prosecute the same with reasonable dliigence 
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to final judgment; and a failure so to do shall be a 
waiver of his adverse claim. After snch judgment shall 
have been rendered, the party entitled to the possession 
of the claim, or any portion thereof, may, without’ giv- 
ing further notice, file a certified copy of the judgment- 
roll with the register of the land-office, together with the 
certificate of the surveyor-general that the requisite 
amount of labor has been expended or improvements 
made thereon, and the description required in other cases, 
and shall pay to the receiver five dollars per acre for his 
claim, together with the proper fees, whereupon the 
whole proceedings and the judgment-roll shall be certi- 
fied by the register to the Commissioner of the General 
Land-Office, and a patent shall issue thereon for the 
claim, or such portion thereof as the applicant, shall ap- 

ear, from the decision of the court, to rightly possess. 

f it appears from the decision of the court, that several 
parties are entitled to separate and different portions of 
the claim, each party may pay for his portion of the claim 
with the proper fees, and file the certificate and descrip- 
tion by the surveyor-general, whereupon the register 
shall certify the proceedings and judgment-roll to the 
Commissioner of the General Land-Otiice. as in the pre- 
ceding case, and patents shall issue to the several par- 
ties according to their respective rights. Nothing herein 
contained shall be construed to prevent the alienation of 
the title conveyed by a patent for a mining claim-to any 
person whatever. 

Src. 2327. The description of vein or lode claims, 
upon surveyed lands, shall designate the location of the 
cain with reference to the lines of the public surveys, but 
need not conform therewith; but where a patent. shall 
be issued for claims upon msurveyed lands, the surveyor- 
general, in extending the surveys, shall adjust the same 
to the boundaries of such patented claim, according to 
the plat or description thereof, but so as in no case to 
interfere. with or change the location of any such pat- 
ented claim. . 

Src. 2328. Applications for patents for mining 
claims under former laws now pending may be prose- 
cuted to a final decision in the General Land-Office; but 
in such cases where adverse rights are not affected 
thereby, patents may issue in pursuance of the provisions 
of this chapter ; and all patents for mining claims upon 
veins or lodes heretofore issued shall convey all the 
rights and privileges conferred by this chapter where no 
adverse rights existed on the tenth day of May, eighteen 
hundred and seventy-two. l 
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Src. 2329. Claims usually called, “placers,” includ- 
ing all forms of deposit, excepting veins of quartz, or 
other rock in place, shall be subject to entry and patent, 
under like circumstances and conditions, and upon simi- 
lar proceedings, as are provided for vein or lode 
claims; but where the lands have been previously sur- 
veyed by the United. States, the entry in its exterior 
limits shall conform to the legal subdivisions of the pub- 
lic lands. i 
Sec. 2830. Legal subdivisions of forty acres may 
be subdivided into ten-acre tracts; and two or more 
persons, or associations of persons, having contiguous 
claims of any size, although such claims may be less than 
ten acres each, may make joint entry thereof; but no 
location of a placer-claim, made after the ninth day of 
July, eighteen hundred and seventy, shail exceed one 
hundred and sixty acres for any one person or associa- 
tion of persons, which location shall conform to the 
United States surveys; and nothing in this section con- 
tained shall defeat or impair any bona fide pre-emption 
or homestead claim upon agricultural lands, or author- 
ize the sale of the improvements of any bong fide settler 
to any purchaser. 
_ Src. 2831. Where placer claims are upon surveyed 

lands, and conform to legal subdivisions, no further sur- 
vey or plat shall be reqnired, and all placer mining 
claims located after the tenth day of May, eighteen hun- 
dred and seventy two, shall conform as near as practica- 
ble with the United States system of public land surveys, 
and the rectangular subdivisions of such surveys, and no 
such location shall include more than twenty acres for 
each individual claimant | but where placer claims can 
not be conformed to legal subdivisions, survey and plat 
shall be made as on unsurveyed lands ; and where by the 
segregation of mineral land in any legal subdivision a 
quantity of agricultural land less than forty acres rce- 
mains, such fractional portion of agricultural land may 
be entered by any party qualified by law, for homestead 
or pre-emption purposes. 

Sec. 2332 Where such person or association, they: and 
their grantos. have held and worked their claims for a pe- 
riod equal to the time prescribed by the statute of limita- 
tions for mining claims of the State or Territory where the 
same may be situated, evidence of such possession and 
working of the claims for such period shall be eniifcient 
to establish a right to a patent thereto under this chap- 
ter, in the absence of any adverse claim ; but nothing in 
this chapter shall be deemed to impair any lier which 
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may have attached in any way whatever to any mining 
claim or property thereto attached prior to the issu- 
ance of a patent. 

Src. 2333. Where the same person, association or 
corporation is in possession of a placer claim, and also a 
vein or lode included within the boundaries thereof, ap- 
plication shall be made for a patent for the placer claim, 
with the statement that it includes such vein or lode, 
and in such case a patent shall issue for the placer claim, 
subject to the provisions of this chapter, including such 


_ vein or lode, upon the payment of five dollars per acre 


for such vein or lode claim, and twenty-five feet of sur- 


- face on each side thereof. The remainder of the placer 


Surveyor- 
general to 
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mining 
claims, &c. 


claim, or any:placer claim not embracing any vein or 
lode claim, shall be paid for at the rate of two dollars 
and fifty cents per acre, together with all costs of pro- 
ceedings; and where a vein or lode, such as is described 
in section twenty-three hundred and twenty, is known 
to exist within the boundaries of a placer claim, an ap- 
plication for a patent for such placer claim which does 
not include an application for the vein or lode claim 
shall be construed as a conclusive declaration: that the 
claimant of the placer claim has no right of possession of 
the vein or lode claim; but where the existence of a 
vein or lode in a placer claim is not known, a patent for 
the placer claim shall convey all valuable mineral and 
other deposits within the boundaries thereof. . 

Sec. 2334. The surveyor-general of the United 
States may appoint in each land-district containing. min- 
eral lands as many competent surveyors as shall apply . 
for appointment to survey mining claims. The expen- 
ses of the survey of vein or lode claims, and the survey 
and subdivision of placer claims into smaller quantities 


‘ than one hundred and sixty acres, together with the cost 


of publication of notices, shall be paid by the applicants, 
ad they shall be at liberty*to obtain the same at the 
most reasonable rates, and they shall also be at liberty to - 
employ any United States deputy surveyor to make the 
survey. The Commissioner of the General Land-Office 
shall also have power to establish the maximum charges 
for surveys and publication of notices under this chap- 
ter ; and, in case of excessive charges for publication, he 
may designate any newspaper published in a land-dis- 
trict where mines are situated for the publication of 
mining notices in such district, and fix the rates to be 
charged by such paper; and, to the end that the Com- 
missioner may be fully informed on the subject, each 
applicant shall file with the register a sworn statement 
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of all charges and fees paid by such applicant for publi- 
cation and surveys, together with all fees and money 
paid the register and the receiver of the land-oftice, 
which statement shall be transmitted, with the other pa- 
ers in the case, to the Commissioner of the General 
Land-Office: Í : 
Sec. 2835, All affidavits required to be made un- 
der this chapter may be verified before any officer au- 
thorized to administer oaths within the land-district 
where the claims may be situated, and all testimony and 
proofs may be taken before any such officer, and, when 
duly certified by the officer taking the same, shall have 
the same force {and effect as if taken before the register 
and receiver of the land-office. In cases of contest as to 
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the mineral or agricultural character of land, the testi- . 


mony and proofs may be taken as herein provided on 
personal notice of at least ten days to the opposing 


party ; or if such party cannot be found, then by publica- _ 


tion of at least once a week for thirty days in a news- 
paper, to be designated by the register of the land-oftice 
as published nearest to the location of such land; and 
the register shall require proof that such notice has beeu 
given. a. 

Src. 2336. Where two or more veins intersect or 
cross each other, priority of title shall govern, and such 


Where ^ 
veins inter- 
sect, &c. 


prior location shall be entitled to all ore or mineral con- , 


tained within the space of intersection ; but the subse- 
quent location shall have the right of .way through the 
space of intersection for the purposes of the convenient 
working of the mine. And where two! or more veins 
unite, the oldest or prior location shall take the vein be- 
low the point of union, including all the space of inter- 
section. 

Src. . 2837. Where non-mineral land not contiguous 
to the vein or lode is used or occupied by the proprie- 
tor of such vein or lode for mining or’ milling purposes, 
such non-adjacent surface-ground may be embraced and 
included in an application for a patent for such vein or 
lode, and the same may be patented therewith, subject 
to the same preliminary requirements as to survey and 
notice as one applicable to veins or lodes; but no location 
hereafter made of such non-adjacent land shall exceed 
five acres, and payment for the same must be made at 
the same rate ås fixed by this chapter for the superficies 
of the lode. Theowner of a quartz-mill or reduction- 
works, not owning a mine in connection therewith, may 
also receive a patent for his mill-site, as provided in 
this section. l 
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Src. 2338. Asa condition of sale, in the absence of - 
necessary legislation by Congress, the local legislature of 


e 


made by lo, any State or Territory may provide rules for working 
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‘nines, involving easements, drainage, and other neces- 
sary means to their complete development; and those 
conditions shall be fully expressed in the patent. 

Sec. 2339. Whenever by priority of possession, 
rights to the use of water for mining, agricultural, man- 
ufacturing, or other purposes, have vested and accrued, 
and the same are recognized and acknowledged by the 
local customs, laws, and the decisions of courts, the pos- 
sessors and owners of such vested rights shall be main- 
tained and protected in the same; and the right of way 
for the construction of ditches and canals for the pur- 

. poses herein specified is acknowledged and contirmed ; 
but whenever any person, in the construction of any 
ditch or canal, injures or damages the possession of any 
settler on the public domain, the party committing such 
injury or damage shall be liable to the party injured for 


q 


such injury or damage. 


Patents pre, . Sec. 2340. All patents granted, or pre-emption or 
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homesteads allowed, shall be subject to any vested and 

accrued water rights, or rignts to ditches and reser- 

voirs used in connection with such water rights, as may 

have been acquired under or recognized by the preced- 
_ Ing section. 

Sec. 2341. Wherever, upon the lands heretofore des- 
ignated as mineral lands, which have been excluded from 
survey and sale, there have been homesteads made by - 
citizens of the United States, or: persons who have de- 
clared their intention to become citizens, which home- 

` steads have been made, improved, and used for agricul- 


- tural purposes, and upon which there have- been no - val- 


Mineral 
Jands how 
ect apart as 
aericulttt- 
tal lands, 


-uable mines of gold, silver, cinnabar, or copper. discov- 
ered, and which are properly agricultural lands, the set- _ 
tlers or owners of such homesteads shall have a right of 
pre emption thereto. and shall be entitled to purchase 
the same at the price of one dollar and twenty-five cents per 
acre, and in quantity not to exceed one hundred and six- 
ty acres ; or they may avail themselves of the provisions 

_ of chapter five of this Title, relating to “FLOMESTEADS.” 

‘Sego. 2342. Upon the survey of the lands deseribed 
in the preceding section, the Secretary of the Interior 
may designate and set apart such portions of the sameas 
are clearly agricnitural lands, which lands shall thereaf- 
ter be subject to pre-emption and sale as other public 
lands, and be subject to all the laws and regulations ap- 
plicable to the saine. 
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Src. 2343. The President is authorized to estab- AANA 
lish additional land-districts, and to appoint the neces: tricts and 
sary ofticers under existing law’, wherever he may deem power of 
the same necessary for the public convenience in execut- thedPrest- 
ing the provisions of this chapter. ` prov.de. 

Src. 2844. Nothing contained in this chapter shall provisions 
be construed to impair. in any way, rights or interests in py {nischap: 

` mining property acquired under existing laws; nor to féct certam 
affect the provisions of the act entitled “An act granting ° ` 
to A. Sutro the right of way and other privileges to aid 
in the construction of a draining and exploring tunnel to 
the Comstock lode, in the State of Nevada,” approved 
July twenty-five, eighteen hundred and sixty-six. 
8 Src. 2345. The provisions of the preceding sections Minerat 
© of this chapter shall not apply to the mineral lands situ- tapatin cer- 
ated in the State of Michigan, Wisconsin, and Minne- excepted, © 
sota, which are declared tree and open to exploration 
and purchase, according to legal subdivisions, in like 
_ manner as before the tenth day of May, eighteen hun- 
dred and seventy-two. And any bona jide entries of 
such lands within the States named since the tenth day 
of May, eighteen hundred and seventy-two, may be pat- 
ented without reference to any of the foregoing provi- . 
‘sions of this ehapter. Such lands shall be oftered for 
public sale in the same manner, at the same minimum 
price, and under the same rights cf pre-emption as other : 
public lands. i 

Sec. 2346. No act passed at the first session'of the Grants of 
Thirty-eighth Congress, granting lands to States or cor- gade ae 
porations to aid in the construction of roads or for other torpora- 

| purposes, or to extend the time of grants made prior to uot to in- 
| the thirtieth day of January, eighteen hundred and six- eral lands. 
ty-five, shall be so construed as to embrace mineral 

lands, which in all cases are reserved exclusively to the 

United States, unless otherwise specially provided in the 

act or acts.making the grant. 

Sec. 2347. Every person above the age of twenty- Entryor 
one years, who js a citizen of the United States, or who. coat lands. 
‘has declared his intention to become such, or any associa- 
tion of persons seyerally qualified as above, shall, upon 
application to the register of the proper land-oftice, have 
the right to enter by legal subdivisions, any quantity of 
vacant coal lands of the United States not otherwise ap- 
propriated or reserved by competent authority, not ex- 
ceeding one hundred and sixty acres to such individual 
person, or three hundred and twenty acres to such asso- 
ciation, upon payment to the receiver of not less than | 
ten dollars per acre for such lands, where the same shall 
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. be situated more than fifteen miles from any completed 


railroad, and not less than twenty dollars per acre for 
such lands as shall be within fifteen miles of such road. 
Sec. 2348. Any person or association of persons 


- severally qualified, as above provided, who have opened 


and improved, or shall hereafter open and improve, any 
coal mine or mines upon the public lands, -and shall be 
in actual possession of the same, shall be entitled to a 
preference right of entry, under the preceding section, 
of the mines sc opened and improved: Provided, That 


- when any association of not less than four persons, sev- 


erally qualified as above provided, shall have expended 
not less than five thousand dollars in-working and im- 
proving any such mine or mines, such association may 
enter not exceeding six hundred and forty acres, includ- 
ing such mining improvements. 

Sec. 2349. All claims under the “preceding section 
must be presented to the register of the proper land dis- 
trict within sixty days after the date of actual possession 
and the commencement of improvements on the land, 
by the filing of a declaratory statement therefor ; but 
when the township plat is not on file at the date of such 
improvement, filing must be made within sixty days 
from the receipt of such plat at the district office; and 
where the improvements shall have been made prior to 
the expiration of three months from the third day of 
March, eighteen hundred and seventy-three, sixty days 
from the expiration of such three months shall be al- 
lowed for the filing of a declaratory statement, and no 
sale under the provisions of this section shall be allowed. 
until the expiration of six months from the third day of 
March, eighteen hundred and seventy-three. 

Sec. 2350. The three preceding sections shall be 
held to authorize only one entry by the same person or 
association of persons ; and no association of persons any 
member of which shall have taken the benefit of such 
sections, either as an individual or as a member of any 
other association, shall enter or hold any other lands un- 
der the provisions thereof; and no member of any asso- 
ciation which shall have taken the benefit of such sec- 
tions shall enter or hold any other lands under their pro- 
visions ; and all persons claiming under section twenty- 
three hundred and forty-eight shall be required to prove 
their respective rights and pay for the lands filed upon 
within one year from the time prescribed for filing their 
respective claims; and upon failure to file the proper notice, 
or to pay for the land within the required period, the same 
shall be subject to entry by any other qualified applicant. 
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Sec. 2351. In case of conflicting claims upon coal 
lands where the improvements shall be commenced, af- 
ter the third day of March, eighteen hundred and sev- 
enty-three, priority of possession and improvement, fol- 
lowed by proper filing and continued good faith, shall de- 
termine ‘the preference-right to purchase. And also 
_ where improvements have already been made prior to 
the third day of March, eighteen hundred and seventy- 
three, division of the land claimed may be made by 
legal sub-divisions, to include, as near as may be, the 
valuable improvements of the respective parties. The 
Commissioner of the General Land-Office is authorized 
to issue -all needful rules and regulations for carrying 
into effect the provisions of this and the four preceeding 
sections. 

Seo. 2352. Nothing in the five preceeding sections 
shall be construed to destroy or impair any rights which 
may have attached prior to the third day of march, eigh- 
teen hundred and seventy-three, or to authorize the sale 
of lands valuable for mines of gold, silver, or copper- 
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TO 


Regulate Proceedings in Civil Cases in the Courts of Justice in Idaho Territory, 


Bo it enacted by y the Legislutive Assembly y of the Ter- 
ritory of Idaho as follows: 


CHAPTER ore’ 


Of the form -ef Civil Actions and of the Parties 
th reto., 


Only one form of action. 
Parties designated, 
Question of fact. 
Action, in whose name. 
Set-off, when not prejudiced. 
Action by Executor, &c. 
When mairied woman is party, exceptions. 
Infant and Guardian. 
11. Injury to child, &c. 
12. Plaintiff, who may be joined. 
18. Defendant, who may be made. 
14. Parties, who to be joined. . 
15. Separately liable, may be joined. : - 
1s. Death of party or transfer of interest. ; 
17. Controversy, when court to determine. 
Sec. 1. There shall be in this Territory but one ee 
form of Civil Action for the enforcement or protection action. - 


of private rights, and the redress or prevention of pri- 
vate wrongs, which shall be the same at law and in equity. 


SECTION 
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Parties des- 
ignated. 


Question of 
fact. 


Action, in 
whose 
name. 
Set-off, 


when not 
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Action by 
executor &c 


FORM OF CIVIL ACTIONS. 


Src. 2. In such action, the party complainiúg 
shall be known as the plaintiff, and the the adverse party 
as the defendant. 

Sec. 8. When a question of fact, not putin issue by 
the pleadings, is to be tried by a jury, an order for the 
trial may be made, stating distinctly and plainly the 
question of fact to be tried; and such order shall be 
the only authority necessary for a trial. l 

Src. 4. Every action shall be prosecuted in the 
name of the real party in interest, except as otherwise 
provided in this Act. 

Sec. 5. In the case of an assignment of a thing in 
action, the action by the assignee shall be without preju- 
dice to any set-off or other defense, existing at the time 
of, or before notice of the assignment; but this section 
shall not apply toa negotiable promissory note, or bill 
of exchange, transferred in good faith, and upon good 
consideration, before due. 

Sec. 6. An Executor or Administrator, trastee of ` 
an express trust, or a person expressly authorized by 


. statute, may sue without joining with him the person or . 


When mar- 
ried woman 
is party, 
excedtions, 


Infant and 
guardian, 


persons for whose benefit the action 1s prosecuted. A 
trustee of an express trust within the meaning of this sec- 
tion, shall be construed to include a person with whom, 
or in whose name, a contract is made for the benefit of 
another. 

Sec. 7 When a married woman is a party, her 
husband shall be joined with her; except that when 
the action concerns her separate property, she may -sue 
alone; when the action is between herself and her hus- ` 
band, she may sue or be sued alone. 

Sec. 8. Ifa husband and wife are sued together, 
the wife may defend for her own right. 

Src. 9. When an infant is a party, he.shall appear 
by guardian, who may be appointed by the court in 
which the action is prosecuted, or by a Judge thereof, 
or a Probate Judge. 

Sec. 10. The guardian shall be appointed as follows: 
Lirst—When the infant is plaintiff, upon the application. 
of the infant, if he be of the age of fourteen years; or 
if under that age, upon the application of a relative or 
friend of the infant. Second—When the infant is de- 
fendant, upon the application of the infant, if he be of the 
age of fourteen years, and apply within ten days after 
the service of the summons; if he be under the age of 
fourteen, or neglect so to apply, then upon the applica- 
tion of any other party to the action, or of a relative or 
friend of the infant. -> 
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Src. 11. A father, or, in case of his death or deser- 


prejudice to the rights of others, or by saving their 
rights; but when a complete determination of the con- 
troversy cannot be had without the presence of other 
parties, the court shall order them to be brought in. 


$i 


Injury to 


tion of his family, the mother, may maintain an action Poet 
for the injury or death of a child; and a guardian for 
the injury or death of his ward. f 

Sec. 12. All persons having an interest in the sub- Piaintit, | 
ject of the action, and in obtaining the relief demanded, joines. S 
may be joined as plaintiffs, except when otherwise pro- 
vided in this Act. 

Sec. 13. Any person may be made a defendant, Defendant, 
who has, or claims an interest in the controversy, adverse hol Frag ate 
to the plaintiff, or who is a necessary party to a com- 
plete determination or settlement of the question in- 
volved therein. 

Src. 14. Of the parties to the action, those who Parties, o 
are united in interest shall be joined as plaintiffs, or de- joined. 
fendants, but if the consent of any one who should have 

_ been joined as plaintiff cannot be obtained, he may be 
‘made a defendant, the reason thereof being stated in 
the complaint; and when the question is one of a com- 
mon or general interest, of many persons, or when the 
parties are numerous, and it is impracticable to bring 
them all before the court, one or more may sue or de- 
fend for the benefit of all. 

Sec. 15. Persons severally liable upon the same fispirately 
obligation or instrument, including the parties to bills of be joined. 
exchange and promissory notes, and sureties on the same 
or separate instruments, may all, or any of them be in- 
cluded in the sante action, at the option of the plaintiff. 

Sec. 16. An action shall not abate by the death, or Dea? of 
other disability of the party, or by the transfer of any transfer of 
interest therein, if the cause of action survive or con- = 
tinue. In case of the death, or other disability, of a 
party, the court, on motion, may allow the action to be 
continued by or against his representative or successor in 
interest. In case of any other transfer of interest, the 
action may, be continued in the name of the original 
party, or the court may allow the person to whom the 
transfer is made to be substituted in the action. 

Sec. 17. The court may determine any controversy [on'roverey 
between parties before it when it can be done without to deter- 
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CHAPTER TWO. 
Place of trial of Civil Actions. 


SECTION 18, Where the subject matter is situated. | 
19. Where cause of action arose, 
20. Where parties reside. 
21. Changing place of trial. 


Wherethe SEC. 18. Actions for the following canses shall be 
gabjectmat- tried in the county in which the subject of the action, or 
ated. some part thereof, is situated, subject to the power of 


the court to change the place of trial, as provided in.this 
Act: crst—For the recovery of real property, or of an 
estate or interest therein, or for the determination, in 
any form, of such right or interest or for injuries to real 
property. Second—For the partition of real property. 
Thurd—For the foreclosure of a mortgage of real pro- 
perty; Provided, That when such real property is sit- 
uate partly im one county and partly in another, the 
plaintiff may select either of said counties, and the county | 
so selected shall be the proper county for the, trial of 
any or all of such actions as are mentioned in the first, 
second and third subdivisions of this section. 
Wherecause SEC. 19. Actions for the following causes shall be 
ae tried in the county where the cause, or some part thereof 
arose, subject to the like power of the court te change 
the place of trial; /2rst—For the reeovery of a penalty 
or forfeiture imposed by statute; except, that when it 
is imposed for an offense committed-on a lake, river, or 
other stream of water, situated in two or more counties, 
the action may be brought in any county bordering on 
such lake, river, or other stream, and opposite the place 
where the offense was committed. Second—Against a 
public officer, or person especially appointed to execute 
his duties, for an act done by him in virtue of his office, 
or against a person who, by his command, or in his aid, 
does anything touching the duties of such officer. 
Where paw | Suc. 20. In all other cases the action shall be tried 
ties reside. in the county in which the defendants, or any of them, 
may reside at the commencement of the action; or, if 
none of the defendants reside in this Territory; or, if 
residing in this Territory, the county in whick they so 
reside be unknown to the plaintiff, the same may he tried 
in any county which the plaintiff may designate in his 
` complaint; and if any defendant or defendants, may be 
about to depart from the Territory, such action may be 
,, tried in any county where either of the parties reside or 
, may be found, or service be had; subject, however, to 
the power of the court to change the place of trial as 
provided in this act. 
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Sec. 21. The court may on motion, change the place 
of trial in the following cases: /%rst—When the county 
designated in the complaint is not the proper county. 
Second-—W hen there is reason to believe that an impar- 
tial trial cannot be had therein. Zhérd—When the con- 
venience of witnesses, and the ends of justice would be 
promoted by the change. Fouwrth—When, from any 
cause, the Judge is disqualified from acting in the action. 
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CHAPTER THREE 
Manner of Commencing Actions. 


SECTIOR 22. How commenced in certain courts. 
23. Complaint, how endorsed. 
24. Form of summons, 
. Answer, when to be made. 
. Notice to be inserted in summons, 
- Notice of pendency of suit. 
Summons, by whom gerved. 
Summons, how served. 
Service by publication. i 
- Publication of summons, 
. Service when action is against two or more defendánts: 
. Proof of service, P 
. Jurisdiction, when it attaches, 
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Sec. 22. Civil actions in the District Court;and the 
Probate Courts, shall be commenced by the filing of a 
complaint with the clerk of the court in which the action 
is brought; Provided, That after the filing of the com- 
plaint, a defendant in the action may appear, answer or 
demur, whether the summons has been issued or not, 
and such appearance, answer or demurrer, be deemed a 
waiver of summons. | 

Sec. 23. The clerk shall indorse on the complaint 
the day, month, and year the same is filed; and, at any 
time within orie year after the filing of the same, the 
plaintiff may have a summons issued. The summons 
shall be signed by the clerk, and directed to the defend- 
ant, and be issued únder the seal of the court. 

Sec. 24. The summons shall state the parties to the 
action, the court in which it is brought, the county in 
which the complaint is filed, the cause and general na- 
ture of the action, and require the defendant to appear 
and answer the complaint within the time mentioned in 
the next section, after the service of the summons, ex- 
clusive of the day of service, or that judgment by 
default will be taken against him, according to the 
prayer of the complaint, brietly stating the stim of money 
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or other relief demanded in the complaint ; and the clerk 
shall also indorse on the summons, the names of the 
plaintiff's attorneys. 

Sec. 25. The time in which the summons shall re- 
quire the defendant to answer the complaint shall be as 
follows: /%rst—If the defendant is served within the 
county in which the action is brought, ten days. Second, 
If the defendant is served out of the county, but in the 
judicial district in which the action is brought, twenty 


- days. Third, In all other cases thirty days. 


Notice to 

be inserted 
in sum- ` 
mons, 


Notice of 
pendency of 
‘suit. 


Summons 
by whom 
peryed. 


Sec. 26. There shall also be inserted in the sum- 
mons a notice, in substance as follows: /%rst—In an 
action arising on contract for the recovery only of money 
or damages, that the plaintiff will take judgment for a _ 
sum specified therein, if the defendant fail to answer 
the complaint. Second—In other actions, that if the 
defendant fail to answer the complaint, the plaintiff will 
apply to the court for the relief demanded therein. 

Sec. 27. Inany action affecting real property, the 
plaintiff, at the time of filing the complaint, and the de- 
fendant, at the time of filing his answer, when aflfirma- 
tive relief is claimed in such answer, or at any time af- 
terward, may file with the recorder of the county in 
which the property is situated, a notice of the pendency 
of the action containing the names of the parties to, and 
the object of the action, and a description of the property 
in that county affected thereby ; and the defendants may 
also, in such notice, state the nature and extent of the 
relicf claimed in the answer.. From the time of filing 


‘only, shall the pendency of the action or defense be con- 


structive notice to a purchaser or incumbrancer of the 
property affected thereby. 

Sec. 28. The summons shall be served by the 
Sheriff of the county where the defendant is found, or 
by his deputy, or by a person specially appointed by 
him, or approved by a judge of the court in which the 
action is brought, or by any mgle citizen of the United 
States over twenty-one years of age who is competent to 
be a witness on the trial of the action, except as herein- 
after provided ; a copy of the complaint, certified by the 
clerk or by the attorney in the action, shall be served 
with the summons. When the summonsis served by the 
sheriff or his deputy, it shall be returned with the cer- 
titicate or affidavit of the officer of its service, and uf the 


~ service of the copy of the complaint, to the office of the 


clerk from which the summons issued, with the affidavit of 
such person, of its service, and of the service of a copy of the 
complaint. If there be more than one defendant in the 
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action. and such defendant or a part of them reside 
within the county, a copy of the complaint as to those 
residing within the county need be served on only one of 
the defendants residing within the county. 

Src. 29. The summons shall be served by deliver- 
ing a copy thereof, as follows: 

First—lf the suit be against a corporation, to -the 
president or other head of the ‘corporation, secretary, 
cashier or managing agent thereof. 

Second—lIf the suit be against a foreign corporation, 
or a non-resident joint stock company, or other non rési- 
dent association doing business within the Territory, to 
an agent, cashier or secretary thereof. 

Third —If against a minor under the age of fourteen 
years, to such minor personally, and also to his father, 
mother or guardian ; or if there be none within the Ter- 
ritory, then to any person having the care or control of 
such minor or with whom he resides, or in whose service 
he is employed. f 

fourth—lf against a person judicially declared to be 
of unsound mind, or incapable of conducting his own af- 
fairs, and for whom a guardian has been appointed, to 
such guardian. , 

Fifth—tIn all other cases, to the defendant personally. 

Sec. 30. When the person’on whom the service is 
to be made, resides out of the Territory, or has departed 
from the Territory, or cannot after due dilligence, be 
found within the Territory, or conceals himself to avoid 
the service of summons, and the fact shall appear by af- 
fidavit, to the satisfaction of the court, or a judge 
thereof, or a probate judge, and it shall, in like manner, 
appear that a cause of action exists against the defend- 
ant in respect to whom the service is to be made, or that 
he is a necessary or proper party to the action, such 
court or judge may grant an order that the service be 
made by publication of the summons. 

Sec. 381. The order shall direct the publication to be 
made in a newspaper to be designated as most likely to 
give notice to the person to be served, and for such 
length of time as may be deemed reasonable, at least, 
once a week: Provided, That the publication against 
a defendant being or residing either in the States of Cal- 
ifornia, Oregon or Nevada, or the Territories of Utah, 
Arizona, Washington, Montana or New- Mexico, shall 
not be less than one month; and against a defendant re- 
siding out of this Territory or absent therefrom, or out 
of either of the said States or Territories specified herein 
shall not be less than two months. In case of publica- 
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tion, where the residence of the non-resident or absent 
defendant is known, the court or judge shall also direct 
a copy of the summons and complaint to be forthwith 
deposited in the post office, directed to the person to be 


’ served at his place of residence or the nearest post office 


Procee'dngs 
where ser- 
vice is made 
only on 
some offev- 
era) defend- 
ants, 


. Proof of 


service, 
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thereto. When publication is ordered, personal service 
of a copy of the summons and complaint out of the Ter- 
ritory shall be equivalent to publication, and deposit in 
the post’ office. In either case the service of the sum- 
mons shall be deemed complete at the expiration of the 
time prescribed by the order of publication. 

Src. 382. When the action is against two or more 
‘defendants, and the summons is served on one or more, 
but not on all of them, the plaintiff may proceed as follows: 

First—If the action be against the defendants jointly 
indebted upon a contract he may proceed against the de- 
fendant served, unless the court otherwise direct, and if 
he regover judgement it may be entered against all the 
defendants thus jointly indebted, so far only as that it 
may be enforced against the joint property of all, and 
the separate property of the defendant served ; or, 

Second. If the action be against defendants severally 
liable, he may proceed against the defendants served, in 
the same manner as if they were the only defendants. 

Sec. 33. Proof of the service of the summons shall 
be as follows: 

Farst If served by the sheriff or his deputy, the affi- 
davit or certificate of such sheriff or deputy ; or, Second, 
If by any other person, his affidavit thereof; or, Thirdy 


_In case of publication, the affidavit of the printer, or his - 


foreman, or principal clerk, showing the same; and an 
affidavit of a deposit of a copy of the summons in the 
post joffice, if the same shall have been -deposited ; or, 


fourth, The written admission of the defendant. 


Src. 84. In case of service otherwise than by pub- 
lication, the certificate or affidavit shall state the time, 
place, and manner of the service. i's 

Sec. 35. From the time of the service of the sum- 
mons and copy of complaint in a civil action, the court 
shall be deemed to have acquired jurisdiction, and to 
have control of all the subsequent proceedings. A vol- 
untary appearance of a defendant shall be equivalent to 


- personal service of the summons upon him. 


CHAPTER FOUR. 


Pleadings. 
‘Becrion 36. Pleadings defined, 


PLEADINGS. w 


SECTION 37. Forms of pleadings. 

38. Complaint, answer and demurrer. 

39. Complaint, what to contain. 

40. Demurrer to. 

42. May demur and answer. 

43. Amending complaint. 

44, Objections to, by answer. 

45. Waiver of objections to. 

46. Avoswer what tocontair 

47. Counter claims and cross demands. . = 

49. Several defenses may be set up. 

50, Demurrer to answer, sham pleadings. 

51. Tobe subscribed and verified. 

52. Verification, when omitted, 

53. Genuineness of written instrament, admitted 

54. Manner of verrifying pleadings. 

56. Jtomsof account need not be set forth. 

57. Irrelevant matter. : 

58. Description ef property. 

59. Judgment or other determination of court. 

60. Conditions precedent. 

61. Private eta‘ute. 

62, Libel or slander. | 

63. Truth may be alledged. - 

_ 64. Several causes of action in one complaint. 

65. Allegations when taken as true. 

66. Materia. allegations, 

6% Answer after demurrer. 

68. Amendment of pleadings and time for answering. 

69. Plaintiff ignorant of defendants’ name. 

a. Construction of pleadings. 

g1. Error when to be designated. 


oe 


Src. 36. The pleadings are the formal allegations 
by the parties of their respective claims and defenses, 
for the judgment of the court. ~- 

Sec. 37. All the forms of pleadings in civil actions 
and the rules by which the sufficiency of the pleadings 
shall be determined, shall be those prescribed in this act. 

Sec. 88. The only pleadings on the part of the 
plaintiff shall be the complaint, or demurrer to the de- 
fendants answer; and the only pleadings on the part of 
the defendant shall be the answer, or demurrer to the plain- 
tiffs’ complaint. The demurrers of the parties and the 
answer of the defendant shall be filed with the clerk, and 
a copy thereof served upon the adverse party or his at- 
torney. Provided, That if the adverse party or his at- 
torney reside out of the county, the service may be 
made by mail. 

Sec. 389. The complaint shall contain ; First, the title 
of the action specifying the name of the court and the 
name of the county in which the action is brought, and 
the names of the parties to the action, plaintiff and de- 
fendant; Second, A statement of the facts constituting 
the cause of action, in ordinary and concise language; 
Third, A demand of the relief which the plaintiff claims. 
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If the recovery of money, or damages be demanded, the 
amount thereof shall be stated. 

Sec. 40. The defendant may demur to the com- 
plaint within the time required in the summons to an- 
swer when it appears upon the face thereof, either : First 
That the court has no jurisdiction of the person of the 
defendant, or the subject matter of the action; or, Se- 
cond, That the plaintiff has not legal capacity to sue; or, 
Third, That there is another action pending between the 
same parties for the same cause ; or Fourth, That there 
is a defect or misjoinder of parties plaintiff or defend- 
ant; or, Fifth, That several causes of action have been 
improperly united ; or, Szath, That the complaint does 
not state facts sufficient to constitute a cause of action; 
or, Seventh, That the complaint is ambiguous, unintellig- 
ible, or uncertain. É 

Sec. 41. The demurrer shall distinctly specify the 
ground upon which any objections to the complaint are 
taken ; unless it do so, it may be disregarded. 

Src. 42. The defendant may demur to the whole 
complaint, or to one or more of several causes of action 
stated therein, and answer the residue, or may demur 
and answer at the same time. 

Sec. 43. If the complaint be amended, a copy of 
the amendments shall be filed, or the court may, in its 
discretion, require the complaint as amended to be filed, 
and a copy of the amendments shall be served upon 
every defendant to be affected thereby, or apon his at- 
torney, if he -has appeared by attorney; the defendant 
shall answer in such time as may be ordered by the 
court, and judgment by default may be entered upon 
failure to answer, as in other cases. 

Sec. 44. When any of the matters enumerated 
in section fifty, do not appear upon the face of the com- 
plaint, the objection may be taken by answer. 

Sec. 45. If no such objection be taken, either by de- 
murrer or answer, the defendant shall be deemed to have 
waived the same, excepting only the objection to the 
jurisdiction of the court, and the objection that the com- 
plaint does not state facts sufficient to constitute a cause 
of action. 

Sxc, 46. The answer of the defendant shall contain: 
First, if the complaint be verified, a specific denial to 
each allegation of the complaint controverted by the de- 
fendant, or a denial thereof, according to his informa- 
tion and belief; if the complaint be not verified, then a 
general denial to each of said allegations, but a general 
denial shall only put in issue the material and express 
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allegations of the complaint. Second, A statement of 
any new matter or counter-claim, constituting a defense, 
in ordinary and concise language. 

Sev. 47. The counter-claim mentioned in the last 
section, shall be one existing in favor of the defendant, 
and against a plaintiff, between whom a several judg- 
ment might be had in the action, and arising out of one 
of the following causes of action: First, A cause of ac- 
~ tion arising out,of the transaction set forth in the com- 
plaint or answer, as the foundation of the plaintifis’ 
claim, or, defendants’ defense, connected with the sub- 
ject of the action: Second, In an action arising upon 
contract, any other cause of action arising also upon con- 
tract, and existing at the commencement of the action- 
tion. 

Sec. 48. When cross-demands have existed between 
persons under such circumstances, that if one had 
brought an action against the other a counter-claim 
could have been set up, neither shall be deprived of the 
benefit thereof by the assignment ar death of the other, 
but the two demands shall- be deemed compensated, so 
far as they equal each other. 

Src. 49. The defendant may set forth by answer 
as many defenses and counter-claims as he may have. 
They shall éach be separately stated, and the several de- 
fenses shall refer to the causes of action which they are 
intended to answer, in a manner by which they may be 
intelligibly distinguished. 

Sec. 50. When the answer contains new matter, the 
plaintiff may, within the number of days in which the 
defendant is, by the summons, required to answer, said 
days to be computed from the time of the service on the 
plaintiff of a copy of such answer, demur to the same 
for insufficiency, stating in his demurrer the grounds 
thereof, and he may, also, within the same time demur 
to one or more defenses, set up in the answer. 
. Sham and irrelevant answers, and defenses, and so much 
of any answer as may be irrelevant, redundant or imma- 
terial may be stricken out on motion, and upon such 
terms as the court in its discretion may impose. 

Src. 51. Every pleading shall be subscribed by the 
party, or his attorney, and when the complaint is veri- 
fied by affidavit, the answer shall be verified also, except 
as provided in the next section. 

Sec. 52. The verification of the answer required in 
the last section, may be omitted when an admission of 
the truth of the complaint might subject the party to 
prosecution for felony or misdemeanor. 
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Sec. 53. When an action is brought upon a written 
instrument, and the complaint contains a copy of such 
instrument, or a copy is annexed thereto, the genuineness 
and due execution of such instrument shall be deemed 
admitted, unless the answer denying the same be verified. 

Sec. 54. When the defense to an action is founded 
upon a written instrument and a copy thereof is con- 
tained in the answer, or is annexed thereto, the genuine 
ness and due execution of such instrument shall be 
deemed admitted, unless the plaintiff file with the clerk 
tive days before the commencement of the term at which 
the action is to be tried, an affidavit denying the same: 


_ Provided, That the due execution of the instrument 


Manner of 
verifying 
pleadings. 


F 
~ 


shall not be deemed to be admitted by a failure to con- 
trovert the same on oath ; as prescribed in this and the 
last preceding section, unless the party controverting the 
same is, upon demanding, permitted to inspect the orig- 
inal before filing such answer. 

Src. 55. In all cases of the verification of a plead- 
ing, the affidavit of the party shall state the same is true 
of his own Knowledge, except as to the matters, which 
are therein stated on his information or belief, and as to 
those matters, that he believes it to be true, and where a 
pleading is verified, it shall be by the affidavit of the party, 
unless he be absent from the county where the attorney 
resides, or from some cause unable to verify it, or the facts 
are within the knowledge of his attorney or other person 
verifying the same. When the pleading is verified by the 


` attorney, or any other person except the party, he shall set 
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forth in the affidavit the reason why it is not made by 
the party. When a corporation is a party, the verifica- 
tion may be made by an officer or agent thereof; or 
when the Territory, or any officer thereof in its behalf, 
is a party, the verification may be made by any person 
acquainted with the facts, except that in actions prose- 
cuted in behalf of the Territory, or the people, the 
pleadings need not, in any case, be verified. 

Sec. 56. It shall not be necessary for a party to tes 
forth in a pleading the items of an account therein al- 
leged, but he shall deliver to the adverse party, within 
five days after a demand thereof, in writing, a copy of 
the account, or be precluded from giving evidence. 
thereof. The court ora judge thereof, or a probate 
judge may order a further account, when the one deliv- 
ered is too general or is defective in any particular. 

Sec. 57. If irrelevant or redundant matter be in- 
serted in a pleading, it may be stricken out by the court, 
on motion of any person aggrieved thereby. 


t 
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Sec. : 58. In an action for the recovery of real prop- 
erty, such property shall be described, with its metes and 
bounds, in the complaint, or the property shall be so de- 
scribed by its commonly known description or designa- 
tion, as that the sheriff, or other officer, could with cer- 
tainty execute a writ of assistance or possession. 

Src. ,59. In pleading a judgment or other determi- 
nation of a court or officer of special jurisdiction, it shall 
not be necessary to state the facts conferring jurisdiction, 
but such judgment or determination may be stated to 
have been duly given or made. If such allegation be 
controverted, the party pleading shall be bound to estab- 
lish on the trial, the facts conferring jurisdiction. - 

Sec. 60. In pleading the performance of conditions 
precedent in a contract, it shall not be necessary- to state 
the facts showing such performance; but it may be 
stated generally, that the party duly’ performed all the 
conditions on his part ; and if such allegation be contro- 
verted, the party pleading’ shall establish on the trial the 
facts showing such performance. ý 

Set. 61. In pleading a private statute or a right 
denied therefrom, it shall be sufficient to refer to such 
statute by its title and the day of its passage, and the 
court shall thereupon take judicial notice thereof. 

Sec. 62. In an action for libel or slander, it shall 
mot be necessary to state in the complaint any intrinsic 
facts for the purpose of showing the application to the 
plaintiff of the defamatory matter out of which the cause 
of action arose; but it shall be sufficient to state gener- 
ally, that the same was published or spoken concerning 
the plaintiff ; and if such allegation be controverted, the 
plaintiff shall establish on the trial that it was so pub- 
lished or spoken. a 

Src. 63. In the actions mentioned in ithe last sec- 
tion, the defendant may, in his answer, allege both the 
truth of the matter charged as defamatory, and any mit- 
igating circumstances, to reduce the amount of damages ; 
and, whether he prove the justification or not, he may 
give in evidence the mitigating cireumstances. 

Sec. 64. The plaintiff may unite several causes of 
action in the same complaint, when they all arise out of : 
rst, Contracts express or implied; or, Second, Claims 
to recover specific real property, with or without dama- 
ges for the withholding thereof, or for waste committed 
thereon, and the rents and profits of the same ; or, Third, 

‘Claims to recover specific personal property, with or 
without damages for the withholding thereof; or, 
` Fourth, Claims against a trustee by virtue of a contract, 
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or by operation of law; or, 277th. Injuries to character 3 
or, Sixth, Injuries to person; or, Seventh, Injuries to 
property. But the causes of action so united shall all be- 
long toonly one of these classes, and shall affect all the 
parties to the action, and not require different places of 
trial, and shall be separately stated:- Provided, how- 
ever, That an action for malicious arrest and prosecution 
or either of them, may be united with an action for 
either an injury to character or to person. 

‘Altegations Sec. 65. Every material allegation of the complaint 

yaen taken not specially controverted by the answer, shall for the 
purpose of the action, be taken as true. The allegation 
of new matter in theanswer shall on the trial be deemed 

controverted by the adverse party. 

juateriaal- Sro. 66. A material allegation in a pleading is one es- 
sential to the claim, or defense, and which could not be 
stricken from the pleading without leaving it insufi- 
cient. 

Anewer af- Sec. 67. After demurrer, and before the trial of 

terdemnrrer the issue of law thereon, the pleadings demurred to may 
be amended as of course and without costs, by filing the 
same as amended and serving a copy thereof on the ad- 
verse party or his attorney within ten days, who shall 
have ten days thereafter in which to demur or answer 
thereto ; but a party shall not so amend more than once. 
A demurrer shall not be deemed waived by the filing of 
an answer at the same time of filing the demurrer; and 
when the demurrer to a complaint is overruled, and 
there is no answer filed, the court may upon terms, al- 
low an answer to be filed. If a demurrer to the answer 
be overruled, the facts alleged in the ‘answer shall be 
considered as denied to the extent mentioned in section 
sixty-five. When circumstances occurring subsequently 
to the commencement of the action render it proper, the 
same may be presented by supplemental pleadings, and 
issue taken thereon in the same manner as in the case of 

è original pleadings. 

Amendment DEC- 68. The court may in furtherance of justice, 

of pleadings and on such terms as may be proper, amend any plead- 

awang ings or proceedings, by adding or striking out the name 
of any party, or by correcting a mistake in the name of 
a party, or a mistake in any other respect. and may, 
upon like terms, enlarge the time for an answer or de- 
murrer, or demurrer to an answer filed. The court may 
likewise, upon affidavit showing good cause therefor, af- 
ter notice to the adverse party, allow upon such terms - 
as may be just, an amendment to any pleading or pro- 
ceeding in other particulars, and may, upon like terms . 
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allow'an answer to be made after the time limited by 
this act; and may upon such terms as may be just, and 
upon payment of costs, relieve a party or his legal rep- 
resentatives from a judgment, order or other proceed- 
ing taken against him through his mistake, inadvertance, 
_ surprise, or excusable neglect, and when for any cause 
satisfactory to the court or judge at chambers, the party 
aggrieved has been unable to apply for the relief sought 
during the term at which such judgment, order or pro- 
ceeding complained of was taken, the court or the judge 
at chambers in vacation may grant the relief upon ap- 
plication made within a reasonable time, not exceeding 
five months after the adjournment of the term. When 
from any cause, the summons and a copy of the 
complaint in an action have not been personally 
served on the defendant, the court may. allow on 
such terms as may be just, such defendant- or his 
legal representatives, at any time within six months 
after the rendition of any judgment in such action, to 
answer to the merits of the original action. 

Sec. 69.° When the plaintiff is ignorant of the name 
of a defendant, such defendant may be designated in any 
pleading or proceeding by any name; and when his true 
name is discovered, the pleading or proceeding may be 
amended accordingly. i 

Sec. 70. In the construction of a pleading. for the 
purpose of determining its effect, its allegations shall be 
liberally construed, with a view to substantial justice þe- 
tween the parties. 

Sec. 71. The court shall in every stage of an ac- 
tion, disregard any error or defect in the pleadings or 
proceedings which shall not affect the substantial rights 
of the parties, and no judgment shall be reversed or af- 
fected by reason of such error or defect. l 


CHAPTER FIVE. 


Of the provisional remedies in civil actions-- 
Arrests and Bail. 


SECTION 72. Arrest when may be made. 
44, Order from whom obtained. 
%5. When order may be made from. 
76. Undertaking required. 7 
x7. Order, duty of Sheriff and how executed, 
80. Defendant, how discharged. 
81. Bail, how given. 
82. Surrender in discharge of bail, 
83. May arrest defendant, 
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Action against. 

How exonerated. 
Proceedings after arrest. 
Notice of jastification of bail. 
Bail, how to justify. 
Exathination of bail. 
Allowance of bail. 

. Deposit in liet of bail. 

. Disposition of deposit. : 

. Bail after deposit. 

. Application of deposit after juagment, 
. Liability of Sheriff. 

96, Judgment against Sheriff. 

97. Vacating order of arrest. 

98. Reditetion of bail, 


Sec. %2. No person shall be arrested in a civil ac- 
tion, except as prescribed by this act. 

Src. %3. The defendant may be arrested as. herein- 
after provided, in the following cases: 

° First—In an action for the recovery of money or dam- 
ages on a cause of action arising upon contract, express or 
implied, when the defendant is about to depart from the 
Territory with intent to defraud his creditors, or when 
the action is for wilful injury to person, to character or 
to property, knowing the property to belong to another. 
Second—In an action for a fine or penalty, or on a prom- 
ise to marry, or for money or property embezzled, or 
fraudlently applied, or converted to his own use by a pub- 
lic officer, or an officer of a corporation, or an attorney, 
factor, broker, agent or clerk, in the course of his em- 
ployment as such; or by any other person in a fiduciary 
capacity, or for misconduct or neglect in office, or in a 
professional employment, or for a wilful violation of 
duty. Third, in an action to recover the possession of 
personal property unjustly detained, when the property 
or any part thereof, has been concealed, removed or dis- 
posed of to prevent its being found or taken by the 
sheriff. Fourth—When the defendant has been guilty 
of fraud in contracting the debt or incurring the obliga- 
tion for which the action is brought, or in concealing or 
disposing of the property, for the taking, detention or 
conversion of which the, action is brought. Fifth— 
When the defendant has removed or disposed of his 
property, or is about to do so, with intent to defraud his 
creditors. 

Src. 74. An order for the arrest of the defendant 
shall be obtained from a judge of the court in which the 
action is brought. 

Suc. 75. The order may be made whenever it ap- 
pears to the judge, by the affidavit of the plaintiff, or 
some other person, that a sufficient cause of action exists, 
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and that the case is one of those mentioned in section 
seventy-three. The aflidavit shall be either positive or 
upon information and belief; and when upon informa- 
tion and belief, it shall state the facts upon which the 
information and belief are founded. If an order of ar- 
rest be made, the aftidavit shall be filed with the clerk of 
the court in which such suit is pending. 

Sec. 76. Before making an order, the judge must re- 
quire a written undertaking on the part of the plaintiff, 
with sureties in an amount to be fixed by the judge, which 
must be at least five hundred dollars, to the effect that 
the plaintiff will pay all costs which may be adjudged 
to the defendant, and all damages which he may sustain 
by reason of the arrest, if the same be wrongful or with- 
out sufficient cause, not exceeding the sum specified in 


95, 


Undertak- 
ing requir- 


ed, . 


the undertaking. The undertaking must be-filed with ~ 


the clerk of the court. 

Sec. 77. The order may be made to accompany the 
summons, or any time afterward before jadgment. It 
shall require the sheriff of the county where the defend- 
ant may be found, forthwith to arrest him and hold him 
to bail in a specified sum, and to return the order at a 
time therein mentioned, to the clerk of the court in which 
the action is pending. 

Sec. 78. The order of arrest, with a copy of the 
affidavit upon which it is made, shall be delivered to the 
‘ sheriff, who, upon arresting the defendant, shall deliver 
to him a copy of the affidavit, and also, if desired, a copy 
of the order of arrest. 

Sec. 79. The sheriff shall execute the order by ar- 
resting the defendant, and keeping him in custody until 
discharged by law. l 

Sec. 80. The defendant at any time before execu- 
tion, shall be discharged from the arrest, either upon 
giving bail, or upon depositing the amount mentioned in 
the order of arrest. 

Sec. 81. The defendant may give’bail, by causing 
a written undertaking to be executed by two or more 
sufficient sureties, to the effect that they are bound in 
the amount mentioned in the order of arrest, that the 
defendant will at all times render himself amenable to 
the process of the court, during the pendency of the ac- 
tion, and to such as may be issued to enforce the judg- 
ment therein; or that they will pay to the plaintif! the 
amount of any judgment which may be recovered in the 
action. 

Sec., 82. At any time before judgment, or within 
ten days thereafter, the bail may surrender the defendant 
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in their exoneration, or he may surrender himself to the 


‘sheriff of the county where he was arrested. 


Sec. 83. For the purpose of surrendering the de- 
fendant, the bail at any time or place: before they are 
finally charged, may themselves arrest him, or by a writ- 
ten authority, indorsed on a certified copy cf the under- | 
taking, may empower'the sheriff to do so. Upon the 
arrest of the defendant by the sheriff or upon defendants 
delivery to the sheriff by the bail, or upon defendants 
own surrender, the bail shall be exonerated ;Provided,, 
such arrest, celivery or surrender, take place before the 
expiration of ten days after judgment; but if such ar- 
rest, delivery, or surrender, be not made within ten days. 
after judgment, the bail shall be finally charged on the. 
undertaking, and bound to pay the amount of judgment 
within ten days thereafter. 

Sec. 84. If the bail neglect to or refuse to.pay the- 
judgment within ten days after they are finally charged, 
an action may be commenced against such bail for the: 
amount of sueh original judgment. l 

Sec. 85. The bail shall be exonerated by the death of 
the defendant, or his imprisonment in a Territorial 
prison ; or by his legal discharge from the obligation to 
render himself amenable to the process. 

Sec. 86. Within the time limited for the purpose, 
the sheriff must file the order of arrest in the office of. 
the clerk of the court in which the action is pending, 
with his return indorsed: thereon ; together with a copy: 
of the undertaking of the bail. The original undertak- 
ing he shall retain im his possession until, as herein. 
provided. The plaintiff, within ten days thereafter, 
may sérve upon the sheriff a notice that he does not ac-- 
cept the bail, or he shall be deemed to have accepted. 
them, and the sheriff shall be exonerated from his labil-- 
ity. If no notice be served within ten days, the originat 
undertaking shall be filed with the clerk of the court. 

Src. 87. Within five days afterthe receipt of notice 
the sheriff or defendant may give to the plaintiff, or his. 
attorney, notice of the justification of the same, or other 
bail, (specifying the place of residence and occupation of 
the latter) before a judge of the court, or probate judge, 
at a specified time and place; the time to be not less 
than five nor more than ten days thereafter, except by 
consent of parties. „In case other bail be given, there 
shall be a new undertaking. 

Sec. 88. The qualifications of bail are as follows: 
First—Each of them must be a resident and householder, 
or free holder, within the Territory ; Second—Each must 
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be worth the amount specified in the order of arrest, or 
the amount to which the order is reduced, as provided 
in this chapter, over and above all his debts and liabili- 
ities, exclusive of property exempt from execution; but the 
judge on justification may allow more than two sureties 


to justify severally, in amounts less than that expressed . 


in the order, if the whole justification be equivalent to 
that of two sufficient bail. 

Sec. 89. For the purpose of justification, each of 
the bail must attend before the judge, at the time and 
place mentioned in the notice, and may be examined on 
oath, on the part of the plaintiff, touching his sufficiency 
in such manner as the judge in his discretion, may think 
proper. The examination must be reduced to writing, 
and subscribed by the bail, if required by the plaintiff. 

Sec. 90. If the judge find the bail sufficient he 
must annex the examination to the undertaking, indorse 
his allowance thereon, and cause the same to be filed, and 
the sheriff must thereupon be exonerated fror liability. 

Sec. 91. The defendant may, at the time of his ar- 


rest, instead of giving bail deposit with the sheriff the. 


amount mentioned in the order. In case the amount of 
the-bail be reduced, as provided in this act, the defend- 
ant may deposit such amount instead of giving bail. In 
either case, the sheriff shall give the defendant a certifi- 
cate of the deposit made, and the defendant shall be dis- 
charged out of custody. 


Src. 92. The sheriff shall immediately after the deposit,- 


pay the same into court, and take from the clerk receiv- 
ing the same two certificates of such payment, one 
of which he shall deliver or transmit to the plaintiff, or 
his attorney and the other to the defendant. For any 
default in making such payment the same proceedings 
may be had on the official bond of the sheriff to collect 
the sum deposited, as in other cases of delinquency. 
Sec. 93. If money be deposited, as provided in the 
last two sections, bail may be given, and may justify 
upon notice, at any time before judgment; and on the 
filing of the undertaking and justification with the clerk, 
the money deposited shall be refunded to the defend- 
ant. 3 
Sec. 94. Where money shall have been deposited, 
if it remain on deposit at the time of the recovery of a 
judgment in favor of the plaintiff, the clerk shall, under 
tlie direction of the court apply the same in satisfaction 
thereof, and after satisfying the judgment, shall refund 
the surplus, if any, to the defendant. If the judgment 
be in favor of the defendant, the clerk shall, under like 
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direction of the court, refund to him the whole sum de-, 
posited and remaining unapplied. 
Liability of Sec. 95. If after being arrested, the defendant 
sherif. escape or be rescued, the sheriff shall himself be liable 
‘as bail; but he may discharge himself from such liabil- 
ity by the giving and justification of bail, at any time 
before judgment. 
Judgment Sec. 96. If a judgment be recovered against the 
Shen, sheriff, upon his liability as bail, and an execution 
thereon be returned unsatisfied, in whole or in part, the 
same proceedings may be had on his official bond, for 
- the reeovery of the whole or any deficiency, as in other 
cases of delinquency. 
Vacating Sec. 97. A defendant arrested may at any time be- 
order ofar~ fore the justification of bail apply to the judge who 
a made the order, or the court in which the action is 
/ pending, upon reasonable notice tothe plaintiff, to vacate 
the order of arrest, or to reduce the amount of bail. If 
- the application be made upon affidavits on the part of 
the defendant, but not otherwise, the plaintiff may op- 
pose the same by affidavits or other proofs, in addition 
to those on which the order of arrest was made. 
Reduction Sec. 98. If upon such application, it appears that 
ot bau. there was not sufficient cause for arrest, the order shall 
be vacated ; or if it satisfactorily appear that the bail 
was fixed too high, the amount shall be reduced. 
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CHAPTER VI. 
Claim and delivery of personal Property. 


SzcTion 99. When claim`may be made. 
- 100, Affidavit to obtain order for delivery. 
101. - Proceedings on. 
108. Sureties, excepting to. 
104. Defendant may require return. 
105. Justification of defendants sureties. 
106. Qualification of sureties. 
107. Property concealed. 
108. Sheriff to keep property. 
109. Property claimed by third party. 
= 110. Notice, affidavit and undertaking to be filed. 


Whenclaim SEC. 99. The plaintiff in an action to recover the 

may be possession of personal property may, at the time of issu- 

De ing the summons, or at any time before answer, claim ` 
the delivery of such property to him, as provided in this 
act. 
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Src. 100. Where a delivery is claimed, ân affidavit 
shall be made by the plaintiff, or by some one in his be- 
half, showing: First. That the plaintiff is the owner 
of the property claimed, (particularly describing it) or is 
entitled to the possession thereof; Second. That the 
property is wrongfully detained by the defendant; 
Third. The alleged cause for the detention thereof, ac- 
cording to his best knowledge, information, and belief; 
Fourth. That the same has not been taken for a tax, as- 
sessment, or fine, pursuant to a statute; or seized under 
an execution, or an attachment against the property of 
the plaintiff; or, if so seized, that it is by statute exempt 
from such seizure ; Fifth. The actual value of the prop- 
erty. | 
Sec. 101. The plaintiff or his attorney may there- 
upon, by an: indorsement in writing upon the affidavit, 


99 


Affidavit to i 
obtain or- 

der for de- 

livery, 


Proceed- 
ings om 


require the sheriff of the county where the property 


claimed may be to take the same from the defendant. 

Src. 102. Upon a receipt of the affidavit and notice 
with a written undertaking executed by two or more 
sufficient sureties, et | by the sheriff, to the effect 
that they are bound to the defendant in double the 
value of the property, as stated in the affidavit for the 
prosecution of the action, for the return of the property 
to the defendant, if return thereof be adjudged, and for the 
payment to him of such sum of money as may, from 
any cause be recovered against the plaintiff, the sheriff 
shall forthwith take the property described in the affi- 
davit, if it be in the possession of the defendant or his 
agent, and retain it in his custody. He shall also, with- 
out delay, serve on the defendant a copy of the affidavit, 
notice and undertaking, by delivering the same to him 
personally, if he can be found, or to his agent, from 
whose possession the property is taken ; or if neither can 
be found, by leaving them at the usual place of abode 
of either, with some person of suitable age and discre- 
tion; or if neither have any known place of abode, by 
-putting them in the nearest post office, directed to the 
defendant. 


Sec. 108. The defendant may, within two days 


after service of a copy of the affidavit and undertaking, { 


give notice to the sheriff that he excepts to the suff- 
- ciency of the sureties. If he fails to do so, he shall be 
deemed to have waived all objection to them. When 
the defendant excepts, the sureties shall justify, on notice 
in like manner as upon bail on apres and the sheriff 
shall be responsible for the sufficiency of the sureties 
until the objection to them is either waived, as above 
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provided, or until they justify. If the defendant except. 
to the sureties, he cannot reclaim the property as pro- 
vided in the next section. 

Src. 104. -At any time before the delivery of the 
property to the plaintiff, the defendant may, if hedo not 
except to the sureties of the plaintiff, require the return 
thereof upon giving to the sheriff a written undertaking, 
executed by two or more sufficient sureties, to the effect 
that they are bound in double the value of ‘the property, 
as stated in the affidavit of the plaintiff, for the delivery 
thereof to the plaintiff, if such delivery be adjudged, 
and for the payment to him of such sum as may, for any 
cause, be recovered against the defendant. If a return 
of the property be not so required within five days after 
the taking and service of notice to the defendant, it shall 
be delivered to the plaintiff, except as provided in sec- 
tion one hundred and nine. 

Src. 105. The defendant’s sureties, upon notice to 
the plaintiff of not less than twonor more than five days, 
shall justify before the judge in the same manner as 
upon bail on arrest; and upon such justification the 
sheriff shall deliver the property to the defendant. The 
sheriff shall be responsible for the defendant’s sureties 
until they justify, or until the justification is completed 
or expressly waived, and may retain the property until 
that time; but if they, or. others in their place, fail to 
justify at the time and place appointed, he shall deliver 
the property to the plaintiff. $ 

Src. 106. - The qualification of sureties and their jus- 
tification shall be such as are prescribed by this act in 
respect to bail upon an order of arrest. 

xo. 107. If the property, or any-part théreof, be 
concealed in a building or imclosure,\the sheriff shall 
publicly demand its delivery ; if it be not delivered, he 
shall cause the building or inclosure{o be broken open, 
and take the property into his possession; and, if neces- 
sary, he may call to his aid-the power of the éounty. 

Src. 108. When thé sheriff shall have taken prop- 
erty, asin this chapter provided, he shall keep it in a 
secure place, and deliver it. to the party entitled thereto 
upon receiving his lawful fees for taking and his neces- 


_ sary expenses for keeping the,same. 


Src. 109. If the property taken be claimed by any. 
other person than the defendant, or his agent, and such 
person make affidavit of his title thereto, or right of 
possession thereof, stating the grounds of such title, or 
right, and serve the same upon the~sheriff, the sheriff 
shall not be bound to keep the property, or deliver it to 
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the plaintiff, unless the plaintiff, on demand of him or 
his agent, indemnify the sheriff against such claim by an 
undertaking by two sufficient sureties; and no claim to 
such property by. any other person than the defendant, 
or his agent, is valid against the sheriff unless so made. 

Sec. 110. The sheriff shall file the notice, undertak- 
ing and affidavit, with his proceedings thereon, with the 
clerk of the court in which the action is pending within ingt 
twenty days after taking the property mentioned therein. 


~ SECTION 111, 
112. 
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CHAPTER VIIL 


~ Injunctions. $ 


Injunctions defined. Á 

In what cases may be, and when granted, 
After answer. _ 

Undertaking on, 

Order to show cause. 

Injunction to suspend business of corporation. 
Motion to dissolve or modify. 

Dissolution or modification. 


Sec. 111. An injunction is a writ or order requiring 
a person to refrain from a particular act. It may be 
granted by the court “in which the action is brought, or 
by the judge thereof, and when made by a judge may 
be enforced as the order of the court. ` 
Sec. 112. An injunction may be granted in the fol- 
lowing cases: First. When-it shall appear by the com- 
plaint that the plaintiff is entitled to the relief demand- 
ed, and such relief, or any part thereof, consists in 
Crestraining the commission or continuance of the act 
complained of, either for a limited period or perpetually. 
Second. When it shall appear by the complaint or affi- 
davit that the commission or continuance, of some act 
during the litigation would produce waste, great or irre- 
parable injury to the plaintiff. Zhird. When it shall 
appear during the litigation that the defendant is doing, 
or threatens, or is about to do, or is procuring, or suffer- 
ing +o be done, some act in violation of the plaintiffs 
C rights, respecting the subject of the action and tending 
to render oe eee ineffectual. 


Sec 11 


he injunction may be granted at the time 


© of issuing fhe summons upon the complaint, and at any 
time afterwards before judgment upon affidavits. The 
complaint in the one case, and the affidavits in the other, 
shall show satisfactorily that sufficient grounds exist 
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INJUNCTIONS. 2 

therefor. No injunction shall be granted on the com- 
plaint unless it is verified. fen granted on the com- 
plaint, a copy of the complaint, and verification attached, 
shall be served with the injunction; when granted upon 
affidavit, a copy of the affidavit shall be served with the 
injunction. 

Sec. 114. An injunction cannot be allowed after the 
defendant has answered, unless upon notice, or upon an 
order to show cause; but, in such case, the defendant 
may be restrained until the decision of the court or 
judge granting or refusing the injunction. l 

Sec. 115. On granting anĠGhnjunction the court or 
judge shall require, except where the people of the Ter- 
ritory are a party coe a written undertaking on the: 
part of the plaintiff, with sufficient sureties, to the effect 
that the plaintiff will pay to the party enjoined such 
damages, not exceeding an amount to be specified, as 
such party may sustain by reason of the injunction, if 
the court finally decide that the plaintiff was not entitled 
thereto. l 

Sro. 116. If the court or judge deem it proper that 
the ‘defendant, er any of several defendants, shall be 
heard before granting the injunction, an order may be 
mad¢ requiring cause to be shown at a specified timè and 
place why the injunction should not be granted; and the 
defendant may, in the meantime, be restrained. 

Sec. 117. An injunction to suspend the general and 
ordinary business of a corporation shall not, be granted 
except by the court or.the judge thereof; nor shall it 
be granted without due notice of the application therefor 
to the proper officers, or agents, or managers of the cor- 
poration, except when the people of this “Territory are a 
party to the proceedings. __ i 

Src. 118. Ifan injunction be granted without notice, 
the defendant, at any time before tae trial, may apply, 
upon reasonable notice, to the judge who granted the 
injunction, or to the court in which the action is brought, 
to dissolve or modify the same. The application may be 
made upon the complaint and the affidavit on which the 
injunction was granted, or upon affidavit on the part of 
the defendant, with or without the answer. If the appli- 
cation be made upon affidavit on the part of defendant, ` 
but not otherwise, the plaintiff may oppose the same by 
affidavits or other evidence, în addition to those on 
which the injunction was granted. 

Src. 119. If, upon such application, it satisfactorily 
appears that there is not sufficient ground for the injunc- 
tion, it shall be dissolved; or if it appear that the 


~ ATTACHMENTS 103 


— . 
extent of the injunction is too great,. it shall be 
modified. ` 

O 
CHARTER VII. 
Attachments, 


FECTION 120.. Time and groand for attachment., 
121, Affidavit what toshow. 
12%, Undertaking of plaintiff. 
123. Writ, requirement of; several may isgae. 
124. What property may be attached. 
O 125. How Writ enal be executed, 
126. Property in the hands of third party, how attached. 
127. Liability of third party. 
128.. Examination of third party. 
129. Return.ot sheriff. 
"330. Perishable property to be sold. 
131, Property claimed by third party. 
132.. Judgment, how eatiefied;and notice of sale. 
133. Proceedings when execution returned unsatisfied. 

134. Proceedings when defendant recovers judgment. . 
135. Discharge of attachment, when made, and the delivery of prop- 
erty. f 

136. Application for discharge of attachment—when made 

18%. Undertaking to release attachment. 

138. Motion to discharge for irregularity, - 
139. Motion upon affidavits, 

140, When diecharged. 


fee. 120. The plaintiff, at the time of issuing the mme and 
summons, or at any time afterward, may have the Prop- ei nent 
erty of-the defendant attached as security for the satis- 
faction of any judgment that may be recovered, unless 
. the defendent give security to pay such judgment, in the 
. follewing cases: First. In an action upon a contract, 
express or implied, for the direct payment of money, 
which contract is not secured by a mortgage, lien or 
pledge upon real or personal property; or if so secured, 
that such security has, without any act of the, plaintiff 
or the person to whom the security was given, become 
valueless. Second. In an action upon a contract, express 
or implied, against a defendant not residing in this Ter- 
ritory. , me, 
Src. 121. The clerk of the court shall issue the writ amaavit 
of attachment upon receiving an aftidavit by or on be- what to 
half of the plaintiff, which shall be filed, setting forth— 
first. That the defendant is indebted to the plaintiff, 
specifying the amount of such indebtedness over and 
above all legal set-offs and counter claims, upon a con- 
tract, express or implied, for the direct payment of’ 
money, and that the payment of the same has not been 
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secured by any mortgage, lien or pledge upon real or 
peraan property ; or, if so secured, that such security 

as, without any act of the plaintiff or the person to 
whom the security was given, become valueless; or, | 
second, that the defendant is indebted to the plaintiff 
(specifying the amount ef the indebtedness, as near as 


_ may be, over and above all legal set-offs and counter 


claims), and that the defendant is a non-resident of the 
Territory ; and, third, that the attachment is not sought, 
and the action is not prosecuted to hinder, delay or de- 
fraud any-creditor or creditors of the defendant. 

Src. 122. Before issuing the writ the clerk must 
require a written undertaking on the part of the plain- 
tiff, in a sum not less than two hundred dollars, and 
not exceeding the amount claimed by the plaintiff, with 
sufficient sureties, to the effect that if the defendant 
recover judgment the plaintiff will pay all costs that 
may be awarded to the defendant and all damages which 
he may sustain by reason of the attachment, not exceed- 
ing the sum specified in the undertaking, if the attach- 


- ment be wrongfully issued. 


Writ, re- 

quirement 
of; several 
may issue. 


What props 
erty may be 
attached. 


How writ 
shall be ex- 
ecuted 


Src. 123. The writ shall be directed to the sheriff of 
any county in which property of such defendant may 
be, and require him to attach and safely keep all the 
property of such defendant within his county not exempt 
from execution, or so much thereof as may be suflicient 
to satisfy the plaintiff's demand, the amount of which 
shall be stated in conformity with the complaint, unless 
the defendant give him security by the undertaking of 
at least two sufficient sureties in an amount sufficient to 
satisfy such demand besides costs, or in an amount equal 
to the value of the property which has been or is about 
to be attached ; in which case, to take such undertaking, 
several writs may be issued at the same time to the 
sheriffs of different counties; and the plaintiff shall be 
entitled to other writs of attachment as often as he may 
require at any time before judgment. 

Src. 124. The rights or shares which the defendant 
may have in the stock of any corporation or company, 


- together with the interest and profits thereon, and all 


debts due such defendant, and all other property in this 
Territory of such defendant not exempt from execution, 
may be attached, and; if judgment be recovered, be sold 
to satisfy the cs ent and execution. 

Sec. 125. The sheriff to whom the writ is directed 
and delivered shall execute the same without delay, and 
if the undertaking mentioned in section one hundred - 
and twenty-three be not given, as follows: First. Real 
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, property, standing upon the records of the county inthe 
name of the defendant, must be attached by filing with 
the Recorder of the county a copy of the writ, together 
with a description of the property attached, and a notice 
that it is attached, and by leaving a similar copy of the 
writ, description and notice with an occupant of the 
property, if there is one; if not, then by posting the 
same in a conspicuous place on the property attached. 
Real property, or an interest therein, belonging to the de- 

- fendant and held by any other person, or standing on the 


records of the county in the name of any other person, 


must be attached by filing with the Recorder of the 
county a copy of the writ, together with a description of 
the property and a notice that such real property, and 
any interest of the defendant therein, held. by or stand- 
ing in the name of such other person (naming him), are 
attached ; and by leaving with the occupant, if any, and 
with such other person,- or his agent, if known and with- 
in the'county, or at the residence of either, if within the 
county, a copy of the writ, with a similar description 
and notice. there is no occupant of the property, a 
copy of the writ, together with such description and 
notice, must be posted in a conspicuous place upon the 
property. The Recorder must index such attachment 
when filed in the names both of the defendant and of the 
person by whom the property is held or in whose name 
it stands on the records. Second. Personal property, 
capable of manual delivery, shall be attached by taking 
it into custody. Third. Stock or shares, or interest in 
stock or shares, of any corporation or company shall be 
attached by leaving with the president, or other head of 
the same, or the secretary, cashier or managing agent 
thereof, a copy of the writ and a notice stating that the 
stock or interest of the defendant is attached in pursu- 
ance of such writ. Fourth. Debts and credits and 
other personal property not capable of manual delivery, 
shall be attached by leaving with the person owing such 
debts, or having in his possession or under his control 
such credits, or other personal property, or with his agent, 
a copy of the writ and a notice that the debts owing by 
him to the defendant, or the credits or other personal 
property in his possession or under his control belonging 
to the defendant, are attached in pursuance of such writ. 

Sec. 126. Upon receiving information in writin 
from the plaintiff, or his attorney, that any person has 


in his possession or under his control any credits or other h 


personal property belonging to the defendant, or is owing 
any debt to the defendant, the sheriff shall serve upon 
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4 
such person a copy of the writ and a notice that such 
credits or other property or debts, as the éase may be, 
are attached in pursuance of such writ. 

Src. 127. All persoris having in their possession or 
under their control any credits or other personal prop- 
erty belonging to the defendant, or owing any debts ‘to 
the defendant at the time of service upon them of a copy 
of the writ and notice, as provided in the last two sec- 
tions, shall be (unless such property be delivered up or 
transferred, or such debts be paid to the sheriff) liable to 
the plaintiff for the amount of such credits, property or 
debts until the attachment be discharged or any judg- 
ment recovered by him be satisfied. 

Src. 128. Any person owing debts to the defendant, 
or having in his possession or under his control, any 
credits or other personal property belonging to the defend- 
dant, may be ‘required to attend before the court or 
judge, or a referee appointed by the court or jue e, and 
be examined on oath respecting the same. The defend- 
ant may also be require to attend, for the purpose of 
giving information respecting his property, and may be 
examined on oath. The court or judge may, after such 
examination, order personal property, capable of manual 
delivery, to be delivered to the sheriff, on such terms as 
may be just—having reference to any liens thereon or 


-claims against the same—and a memorandum to be given 


of all personal property, containing the amount and des- 
cription thereof. 

Sec. 129. The sheriff shall make a full inventory of 
the property attached and return the same with the 
writ. To enable him to make such return, as to the 
debts and credits attached, he shall request, at the time 
of service, the party owing the debts or having the 
credit, to give him a memorandum, stating the amount 
and description of each; and if such memorandum be 
refused, he shall return the fact of refusal with the writ. 
The party refusing to give the memorandum may be re- 
quired to pay the costs of any proceedings taken for the 


- purpose of obtaining information respecting the amount 


and description of such debt or credit. 

Sec. 1380. If any of the property. attached be per- 
ishable, the sheriff shall sell the same, in the manner in 
which such property is sold on execution. The proceeds | 
and other property attached ‘by him, shall be retained 
by him to answer any judgment that may be recovered in 
the action, unless sooner subjected to execution upon an- 
other judgment, recovered previous to the issuing of the 
attachment. . Debts and credits attached may be collected 
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$ + 
by him, if the same can be done without suit. The 
. sheriffs receipt shall be a sufficient discharge for the 
amount paid ; Second. Whenever property has been ta- 
ken by an officer under a writ of attachment, and it is 
made to appear satisfactorily to the court, or a judge 
thereof, or the probate judge, that the interest of the 
parties to the action, will be subserved by a sale thereof, 
the court or judge may order such property to be sold 
in the .same manner as property is sold under an execu- 
tion, and the proceeds to be deposited in the court to 
abide the judgment in the action. Such order can be 
made only upon notice to the adverse party or his attor- ee 
ney, in case such party has been personally served with 
a ee in i action. ; a2 
Eo. 181. any personal property attache e 
claimed by a third i as his ee the sheriff claimed by 
may summon a jury of six men to try the validity of See 
such claim ; and such proceedings shall be had thereon, 
with the like effect, as in ease of claim after levy upon 
execution. 

Sec. 132. If the judgment be recovered by the Judement 

plaintiff, the sheriff shall satisfy the same out of the fied and no- 
property attached by him, which has not been délivered “°° ™'* 
to the defendant, or a claimant as hereinbefore provided, 
or subjected to execution on another judgment recov- 
ered previous to the issuing of the attachment, if it be 
sufficient for that purpose: First. By paying to the 
plaintiff the proceeds of all sales of perishable property 
sold by him or of any debts or credits collected by him, 
or so much as shall be necessary to satisfy the judgment; 
Second, If any balance remain due and an execution 
shall have been issned on the judgment, he shall sell un- 
der the execution so much of the property, real or per- 
sonal, as may be necessary to satisfy the balance, if 
enough for that purpose remain in his hands. Notices 
of the sales shall be given, and the sales conducted as in 
other eases of sales on execution, 

Sro. 138. If after selling all the property attached proceed- 
by him remaining in his hands, and applying the pro- igs when 
ceeds, together with the proceeds of any debts or credits returned 
collected by him, deducting his fees, to the payment of ""*****+ 
the judgment, any balance shall remain due, the 
sheriff shall proceed to collect such balance, as upon an 
execution in other cases. Whenever the judgment shall 
have been paid, the sheriff upon reasonable demand, 
shall deliver over to the defendant the attached property 
remaining in his hands, and any proceeds of the property 

~ attached unapplied on the judgment. 
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Src. 134. If the execution’ be returned unsatisfied) - 
in whole or in part, the plaintiff may prosecute any un- 
dertaking given, pursuant to sections one hundred and’ 
twenty-three and one hundred and thirty-seven, or he 
may proceed as in other cases upon the return of an exe 
cution. 

Sec. 135. If the defendant recover judgment against 
the plaintiff, any undertaking received in the action, all 
the proceeds of sales, and money collected by the sheriff, 
and all the property attached remaining in the sheriffs 
hands, shall be delivered to the defendant or his agent, 


-the order of attachment shall be discharged and the 


property released therefrom. 

Sro. 186. Whenever the defendant shall have ap- 
peared in the action he may, upon reasonable notice to 
the plaintiff, apply to the court in which the action is 
pending, or to the judge thereof, or to a probate judge, 
for an order to discharge the attachment, in whole or in 
part; and upon the execution of the undertaking men- 
tioned in the next section, an order may be made releas- 
ing from the operation of the attachment any or all of 
the property attached, and all of the property so released, 
and all of the proceeds of the sales thereof, must be de- 
livered to the defendant, upon the justification of the 
sureties on the undertaking, if required by the plaintiff. 

Szoc. 137. Before the granting of such order the 
court, or judge, shall require an undertaking, on behalf 
of the defendant, by at least two sureties, residents and 
freeholders, or householders, in the county, to the effect 
that, in case plaintiff recover judgment in the action, 
defendant will, on demand, redeliver such attached 
property so released to the proper officer to be applied 
to the payment of the-judgment, or, in default thereof, 


- ` defendant and sureties will, on demand, pay to the plain- 


Motion to 
discharge 

for irregu- 
larity. 


tiff the full value of the property released... The court 
or judge granting such release may fix the sum for 
which the undertading shall be executed, and, if neces- 
sary in fixing such sum to know the value of the prop- 
erty released, the same may be appraised by three disin- 
terested persons, to be appointed for that purpose. The 
sureties may be required to justify before the court or 
judge, and the property attached shall not be released 
from the attachment without their Justification, if the 
same be required. | 

Sro. 138. The- defendant may also, at any time 
before the time for answering expires, apply on motion, 
upon reasonable notice to the plaintiff, to the court in 
which the action is brought, or to the judge thereof, or. 
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to a probate judge, that the writ of attachment be dis- 
charged on the ground that the same was improperly or 
irregularly issued. 

Src. 139. If the motion be made upon affidavit on 
the part of the defendant, but not otherwise, the plain- 
tiff may oppose the same iy affidavits or other evidence 
in addition to those on which the attachment was made. 

Sec. 140. If, upon such application, it satisfactorily 
appears that the writ of attachment was improperly or 
irregularly issued, it must be discharged. 

Sec. 141. The sheriff shall return the writ of attach- 
ment with the summons, if issued at the same time; 
otherwise, within twenty days after its receipt, with a cer- 


tificate of his proceedings endorsed thereon or attached 
thereto. 


CHAPTER IX. 


Receivers. 


| 
SECTION 142. Appointment of receiver. 


143. Receivers to take charge of property when corporation dis 
solved. l 

144. Who may be appointed to receive, and their undertakings. 

145. Oath and undertaking by receiverg, 

146. Receivers, duties and powers of, a 

14%. Funds invested by consent. 


Src. 142. A receiver may be appointed by the court 
in which an action is pending or judgment is entered, 
or by a judge thereof, in the following cases : “First. In 
an action by & vendor to vacate a fraudulent purchase of 
property, or by a creditor to subject any property or 
fund to his claim, or between partners or others jointly 


.owning or interested in any property or fund, on the: 


application of the plaintiff, or of any party whose right 
to or interest in the property or fund, or the proceeds 
‘thereof, is probable, and where it is shown that the 
property or fund is in danger of being-lost, removed or 
materially injured. Second. In an action by a mort- 
gagee for the foreclosure of his mortgage and sale of 
the mortgaged property, where it appears that the mort- 
gaged property is in danger of being lost, removed or 
materially injured, or that the condition of the mortgage 
has not been performed, and that the property is prob- 
ably insufficient to discharge the mortgage debt. Third. 
After judgment, to carry the judgment into effect. 
Fourth. After judgment, to dispose of the property 
according to the judgment, or to preserve it during the 
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cution when an execution has been returned unsatisfied, 

or when the judgment debtor refuses to apply his prop- 
erty in satisfaction of the judgment. Fifth. In cases 
where a corporation has been dissolved, or is insolvent or 


_ in imminent danger of insolvency, or has forfeited its 


corporate rights. Sixth. In all other cases where the 
appointment of a receiver is sanctioned by the practice 
and usages of courts of equity. 

Src. 143 Upon the dissolution of any corporation 
the District Court of the county in which the corporation 
carries on its business, or has its principal place of busi- 
ness, on application of any creditor of the corporation, 
or of any stockholder or member thereof, may appoint 
one or more persons to be receivers or trustees of the 
corporation, to take charge of the estate and effects 
thereof, and to collect the debts and property due and 
belonging to the corporation, and to pay the outstanding 
debts thereof, and to divide the moneys and other prop- 
erty that shall remain over among the stockholders or 
members.. 

Src. 144. No party, or attorney, or person interested 
in an action, can be appointed receiver therein with- 
out the written consent of the parties filed with the 
clerk. If a receiver be appointed upon an ex parte appli- 


_éation, the court, before making the order, may require 
- from the applicant an undertaking, with sufficient sure- 


ties, in an amount to be fixed by the court, to the effect 
that the applicant will pay to the defendant all damages 
he may sustain by reason of the appointment of such 
receiver and the entry by him upor his duties, in case 
the applicant shall have procured such appointment 
wrongfully, maliciously or without sufficient cause; and 
the court may, in its discretion, at any time after said. 
appointment, require an additional undertaking. 

Sec. 145. Before entering upon his duties the re- 
ceiver must be sworn to perform them faithfully, and, 
with one or more sureties approved by the court or judge, 
execute an undertaking to such person, and in suc sunt 
as the court or judge may direct, to the effect that he 
will faithfully discharge the duties of receiver in the 
action and obey the orders of the court therein. 

Src. 146. The receiver has, under the control of the 
court, power to bring and defend actions in his own 


powersof name as receiver, to take and keep possession of the 


£ 


“property, to receive rents, collect debts, to compound for 


and compromise the same, make transfers, and generally 
to do such acts respecting the property as the court may 
authorize. 


_ 
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Src. 147. Funds in the hands of a receiver may be ranas in- 
invested upon interest by order of the court, but no such vested by 
order can be made except upon consent of one of the 
parties to the action. l 


CHAPTER X. 


Deposit in Court. 


BECTION 148. When court may order deposit. 
149. When order of court disobeyed. 


Sec. 148. When it is admitted by the pleading, or when court 
shown by the party, that he has in possession or under ayn 
his control any money or other thing capable of delivery, 
which, being the subject of litigation, is held by him as 
trustee for another party, or which belongs or is due to 
another party, the court may order the same, upon 
motion, to be deposited in“court or delivered to such 
party, upon such conditions as may be just, subject tothe: © | 
further direction of the court. Tg 

Src. 149. ` Whenever in the exercise of its authority when order 


a court has ordered the deposit or delivery of money or of courtdis- — 


. AF : y beyed. 
other thing, and the order is disobeyed, the court, besides eee 


punishing the disobedience, may make an order requir- 
ing the sheriff to take the money or thing and deposit 
or deliver it in conformity with the direction of the 
court. 


CHAPTER XI. 


Trial and Judgment. 


SECTION 150. Judgment. 
151. How given, effect of. : 
152. Against one of several defendants. 
153. Extent of relief. 
154, Dismissal of action, or non-suit. 
155. Judgment on merits. 
156. Judgment upon failure to answer. 


Sec. 150. A judgment is the final determination of suagment: 
the rights of the parties in the action or proceeding. 

Sec. 151. Judgment may be given for or against one How given, 
or more of -several plaintiffs, and for or against one or *ct*® 
more of several defendants; and. it may, when the 
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justice of the case requires it, determine the ultimate 
rights of the parties on each side as between themselves. 
Againstone SEC. 152. In an action against several defendants, 
coeur, the court may, in its discretion, render judgment against 
one or more of them, leaving the action to proceed 
against the others, whenever a several judgment is 
roper. 

Extent of Src, 153. The relief granted to the plaintiff, if there 
' be no answer, shall not exceed that which he shall have 
demanded in his complaint ; but in any other case the 
court may grant him any relief consistent with the casg 

made by the complaint and embraced within the issue. 
Dismissal Sec. 154. An action may be dismissed or judgment 
O Ronen” of nonsuit entered in the following cases: First. By the 
plaintiff himself, at any time before trial, upon the pay- 
ment of costs, if a counter claim has not been made. If 
a provisional remedy has been allowed, the undertaking 
’ shall thereupon be delivered by the clerk to the defend- 
f ant, who may have his action thereon. Second. By 
either party upon the written consent of the other. 
Third. By the court, when the plaintiff fails to appear 
on the trial, and the defendant appears and asks for the 
‘dismissal. Fourth. By the court, when, upon the trial, 
and before the final submission of the case, the plaintif 
abandons it. Fifth. By the court, upon motion of the 
defendant, when, upon the trial, the plaintiff fails to 
prove a suflicient case for the jury.. The dismissal in 
the first two subdivisions shall be made by an entry in 
the clerk’s register. Judgment may thereupon be- en- 


} ~ tered T 

Judgment Sec. 155. every case other than those mentioned 

on merits in the last section the judgment shall be rendered on the 
merits. 


JUDGMENT UPON FAILURE TO ANSWER. 


Jndgment Src. 156. Judgment may be had, if the defendant 
upon failure fail to answer, as follows: First. In an action arising 
upon contract for the recovery of money or damages 

only, if no answer has been filed with the clerk of the 

court within the time specified in the summons; or such_ 

further time as may have: been Ae the clerk, upon 
application of the plaintiff, shall enter the default of 

the defendant, and immediately thereafter enter judg- 

ment for the amount specified in the summons, including 

the costs, against the defendant, or against one or more 

of several defendants, in the cases provided for in sec- 

~ . tion thirty-two. Second. In other actions, if no answer 
has been filed with the clerk of the court within the time 
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speçified in the summons, or such furtherjtime as may 
have been granted, the clerk shall enter the default of 
the defendant, and thereafter the plaintiff may apply, at 
the first or any subsequent term of the court for the 
relief demanded in the complaint. - If the taking of an 
account, or the proof of any fact, be necessary to enable 
the court to give judgment or to carry the judgment into 
effect, the court may take the account, or hear the proof, 
or may, in its discretion, order a, reference for that pur- 
pose. And when the action is for the recovery of dam- 
ages, in whole or in part, the court may order the dam- | 
ages to be assessed by a jury; or if, to determine the 
amount of damages, the examination of a long account 
be necessary. by a reference, as above provided. Third. 
In actions where the service of the summons was by 
publication, the plaintiff, upon the expiration of the time 
designated in the order of publication, may, upon proof 
of the publication and that no answer has been filed, 
apply for judgment; and the court shall thereupon 
require proof to be made of the demand mentioned in 
the complaint, and if the defendant be not a resident of 
the Territory, shall require the plaintiff, or his agent, to 
be examined on oath respecting any payments that have 
been made to the plaintiff, or to any one for his ‘use, on 
account of such demand, and may render judgment for 
the amount which he is entitled to recover. 


CHAPTER XII. 


Of Issties and the Manner ef their Disposition. 


Sxcrion 15%. When an issue arises. 
158. Of law on demurrer. 
159. Of fact upon answer, 
160. Of law, how tried. 
161. Of fact, how tried: 
162. Entry of causes on calendar. ` 
. 163. Either party may bring issue to trial, 
164. Postponement of trial. 
- 165. Deposition ọf witness may be taken. 


Src. 157. An issue arises when a fact or conclusion when an 
of law is maintained by the one party and controverted issuearises: 
by the other. Issues are of two kinds—/%rst, of law; 
second, of fact. 

_ Sec. 158. An issue of law arises upon a demurrer oriawon 
to the complaint or answer, or to some part thereof. Semua 
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OF ISSUES. 


Offactupon Src. 159. An issue of fact arises—/ist, upon a 


material allegation in the complaint controverted by the 
answer; second, upon new matter in the answer, except 
an issue of law is joined therein. 


Src. 160. An issué of law shall be tried by the court, 
unless it be referred, upon consent. 

Src. 161. An issue of fact arising in cases at law 
must be tried by a jury, unless a jury trial be expressly 
waived or a reference ordered, as provided in this code. 
Where in these cases there are issues both of law and 
fact, the issues of law must be first disposed of. In other’ 
cases issues of fact must be tried by the court, subject to 
its power to order any such issues to be tried by a jury, 
or to be referred to a referee, as provided in this code. 

Src. 162. The clerk shall enter causes upon the cal- 
endar of the court according to the date of the issue. 
Causes once placed upon the calendar for a general or 
special term, if not tried or heard at such term, shall 
remain upon the calendar from court to court until 
finally disposed of. 


Sec. 163. Either party may bring the issue to a trial 
or to a hearing, and in the absence of the adverse party 
(unless the court, for good cause, otherwise direct), may 
proceed with his case and take a dismissal of the action, 
or a verdict of judgment, as the case may require. 


Src. 164. A motion to postpone a trial on the ground 
of the absence of evidence shall only be made upon 
affidavit showing the materiality of the evidence expect- 
ed to be obtained and that due diligence has been used. 
to procure it. The court may also require the moving 
party to state upon affidavit the evidence which he 
expects to obtain; and if the adverse party thereupon 
admit that such evidence would be given, and that it be 
considered as actually given on the trial, or offered and 
overruled as improper, the trial shall not be postponed. 


Src. 165. The party obtaining a postponement of a 
trial in any court of record must, if required by the ad- 
verse party, consent that the testimony of any witness 
of such adverse party, who is in attendance be then ta- 
ken by a deposition before a judge or clerk of the court 
in which the case is pending, or before such notary pub- 
lic as the court shall indicate which must accordingly be 
done; and the testimony so taken may be read on the 
trial with the same effect, and subject to the same objec- 
tions as if the witness was produced. 


a oe i TRIAL BY JURY. 


CHAPTER XII. 
Trial by Jury. 


SECTION 166. Jury how drawn. i 

167. Challenge to, and forfcause 

168. Challenge for cause. 

169. Challenge how tried. 

170. Jury, how sworn. 

171. Juror becoming sick. 

172. Charge to jury. 

178. Jury may decide in court, or retire, duty of officer. 

174. What papers jury may take. $ 

175. Retarn of jury for instruction, and how given. 

176. Proceedings when jury discharged without verdict. 

177. Court may adjourn during absence of jury, sealed verdict. 
178. Verdict, how given. ; 

179. May be corrected. | 

180. How recorded, juror disagreeing to be sent out again. 

181. Kinds of verdict. 
182. Kinds of verdict. 
188. When to find amount of ‘recovery. | 
184. Verdict in action to recover specific property. 

= 185. Entry in minutes, 

186. Jury trial may be waived. 

187. Decision of court. 

188, Findings of fact may be waived. 

189. Preparing and submitting findings. 

190. Judgment and reference. 

191. Reference. = 
192. In what cases. : 7 
193. In what cases. 

194. Qualifications. 

195. Challenge, trial by referees, 
196. Report of referees. 

19%. Finding and judgment. 

198. May bezexcepted to, effect of. 


FORMATION OF JURY. 


` 
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Seoc. 166. When the action is called for trial by jury, Jary how 


the clerk shall prepare separate ballots, containing the 
names of the jurors summoned, who have appeared and 
not been excused, and deposit them in a box. He shall 
` then draw from the box twelve names, and the persons 
whose names are drawn shall constitute the jury. If the 
ballots become exhausted beforethe jury is complete, or 
if from any cause, a juror or jurors be excused or dis- 
charged, the sheriff? shall summon, under the direction 
of the court, from the citizens of the county, and not 
from by-standers, so many qualified persons as may be 
necessary to complete the jury. The jury shall consist 
of twelve persqns, unless the parties consent to a less 
number. The parties may consent to any number not 
less than three. Snch consent shall be entered by the 
clerk in the minutes of the trial. 
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how tried. 
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TRIAL BY JURY. 


Sec. 167. Either party may challenge the jurors, 
but when there are several. parties on either side, they 
shall join ina challenge before it can be made. The 
challenges shall be to individual jurors, and shall either 
be peremptory or for cause. Each party shall be en- 
titled to four peremptory challenges. If no peremp- 
tory challenges are taken until the panel is full, they must 


-be taken by the parties alternatively, commencing with’ 


the plaintiff. 

Sec. 168. Challenges for cause may be taken on one 
or more of the following grounds: erst. A want of 
any of the qualifications prescribed by statute to render 
a person competent as a juror. ` Second. Consanguinity 
or affinity within the fourth degree to either party. 
Third. Standing ın the relation of guardian and ward, 
master and servant, employer and clerk, or principal and 


‘agent, to either party, or being a member of the family 


of either party, or a party in business . with eith- 
er party, or, being security on any bond or obliga- 
tion for either party. Fourth. Having served 4s a juror 
or having been a witness on a previous trial between the 
same parties for the same cause of action. /7/th. Interest 


‘on the part of the jurorin the event of the action, or in the 


main question involved in the action, except the interest 
of the juror as a member or citizen of a municipal cor- 
poration. Sixth. Having an unqualified opinion or 
belief as to the merits of the action, founded upon 
knowledge of its material facts, or of some of them. 
Seventh. The existence of a state of mind in the juror 
evincing enmity against or bias to or against either party. 

Src. 169. Challenges for cause shall be tried by the’ 
Tne juror challenged, and any other-person may . 
be examined as a witness on the trial of the challenge. 

Szoc. 170. As soon as the jury is completed, an oath 
or affirmation shall be administered to the jurors, in sub- 
stance that they, each of them, will, well and truly try 
the matter in issue between the plaintiff, and 
the defendant, and a true verdict render according to the 
evidence. 


CONDUCT OF THE TRIAL. 


Sec. 171. {f, after the empaneling of the jury and 
before a verdict, a juror become sick, so as to be unable 
to perform his duty, the court may order him to be dis- 
charged. In that case the trial may proceed with the 
other jurors, or a new jury may be sworn, and the trial 
begin anew ; or the jury may be discharged and a new 
jury then or afterward empaneled. 
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TRIAL BY JURY. 


Src. 172. - In charging the jury, the court shall state 
to them all matters of law which it thinks necessary for 
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their information in giving their verdict; and, if it state ` 


the testimony of the case, it shall also inform the jury 
that they are the exclusive judges of all questions of 
fact. The court shall furnish to either party, at the time 
upon request, a statement in writing of the points of law 
contained in the charge, or shall sign at the time, a 
statement of such points prepared and submitted by the 
counsel of either party. 

= Sec. 173. After hearing the charge, the jury may 
either decide in court or retire for deliberation. If they 
retire, they shall be kept together in a room provided 
for them, or some other convenient place, under the 
charge of one or more officers, until they agree upon thier 
verdict, or are discharged by the court. The officer 
shall, to the utmost of his ability, keep the jury together, 
separate from other persons; he shall not suffer any com- 
munication to be made to them, or make any himself, 
unless by order of the court, except to ask them if they 
have agreed upon their verdict ; and he shall not, before 
the verdict is rendered, communicate to any person the 
state of their deliberations or the verdict agreed upon. 

Sec. 174. Upon retiring for deliberation, the jury 
may take with them all papers which have been received 
as evidence in the case, .except depositions and copies of 
such papers as ought not, in the opinion of the court, to 
be taken from the person having them in possession ; and 
they may also take with them notes of the testimony, or 
other proceedings on the trial, taken by -themselves .or 
any of them, but none taken by any other person. 

Sec. 175. After the jury have retired for delibera- 
tion, if there be a disagreement between them as to any 
part of the testimony or if they desire to be informed of 
any point of law arising in the canse, they may require 
the officer to conduct them into court. Upon their . be- 
ing brought into court, the information required shall be 
given in the presence of or after notice to the parties or 
counsel. 


Jury may 
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Sec. 176. In all cases where a jury are discharged, Proceea 


or prevented from giving a verdict, by reason of accident: ; 


or other cause, during the progress of the trial, or 
after the cause is submitted to them, the action may be 
again tried immediately, or at a future time, as the court 
may direct. * 

Szoc. 177. While the jury are absent, the court may 
adjourn, from time to time, in respect to other business ; 
but it shall nevertheless be deemed open for every pur- 


verdict, 


Court may 
adjourn 
during ab- 
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Verdict, ' | 
how given. 


TRIAL BY JURY. 


pose connected with the cause submitted to the jury, 
until a verdict is rendered, or the jury discharged. The 
court may direct the jury to bring in a sealed verdict, at 
the opening of the court, in case of an agreement dur- 
ing recess, or adjournment for the day. A final ad- 
journment of the court for the term shall discharge the 
Jary. l ; 

Sec. 178. When the jury shall have agreed upon’ 
their verdict, they shall be conducted into court by the 
officer having them in charge, their names shall then be 
called, and they shall be asked by the court, or clerk 
whether they have agreed upon their virdict ; and if the 


- foreman answer in the affirmative, they shall on being 


May be cor- 
rected. 


p 


How re-_ 
corded, ju- 
ror dis- 
agreeing, to 
be sent out 
again, 


Kinds of 
verdict. 


Kinds of 
verdict. 


required, declare the same; either party may require the 
jury to be polled. 

Sec. 179. If the verdict be informal or insufficient 
in not covering the whole issue or issues submitted, the 
verdict may be corrected by the jury, under the advice 
of the court, or the jury may be again sent out. 

Src. 180. When the verdict is given, and is not in- 
formal or insufficient, the clerk shall immediately record 
it in full, in the minutes, and shail read it to the jury, 
and iuquire of them whether it be their verdict. any 
juror disagree, the jury shall be gain sent out; but if 
no disagreement be expressed, the verdict shall be com- 
plete, and the jury shall be discharged from the case. 


THE VERDICT. 


Sec. 181. The verdict of the jury is either general 
or special. A general verdict is that by which they pro- 
nounce generally upon all or any of the issues, either in 
favor of the acme or defendant ; a special verdict is 
that by which the jury find the facts only, leaving the 
judgment to the court. The special verdict shall pre- 
sent the conclusions of fact established by the evidence, 
and not the evidence to prove them; and those conclu- 
sions of fact shall be so presented as that nothing shall 
oo in to the court but to draw from them conclusions 
of law. ~ 

Sec. 182. In an action for the recovery of money 
only, or specific real property, the jury in their discre- 
tion, may render a general or special verdict. In all 
other cases the court may direct the jury to find a spe- 
cial verdict in writing upon all or any of the issues, and 
im all cases may instruct them, if they render a general 
verdict, to find upon particular questions of fact to be ` 
stated in writing, and may direct a written finding 
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thereon. The special finding or verdict shall be filed 
with the clerk and entered upon the minutes. Where a 
special finding of facts shall be inconsistent with the 
general verdict, the former shall control the latter, and 
the court shall give judgment accordingly. 

Sec. 183. When a verdict is found for the plaintiff 
in an action for the recovery of money, or for the de- 
fendant when a counter claim for the recovery of money 
is established exceeding the amount of the plaintiff’s 
claim as established, the jury shall also find the amount 
of the recovery. - 


Sec. 184. In an action for the recovery of specific 
personal property, if the property has not been delivered 
to the plaintiff, or the defendant by his answer claim a 
return thereof, the jury, if their verdict be in favor of 
the plaintiff, or if, being in favor of the defendant, they 
also find that he is entitled to a return thereof, shall find 
the value of the property, and, if so instructed, the value 
of specific portions thereof, and may at the same time 
assess the damages, if any are claimed in the complaint 
or answer, which the prevailing party has sustained by 
reason of the taking or detention of such property. 


Sec. 185. Upon receiving a verdict, an entry shall 
be made by the clerk in the minutes of the court, speci- 
fying the time of trial, the names of the jurors and wit- 
nesses, and the verdict ; and where a special verdict is 
found, either the judgment rendered thereon, or, if the 
case be reserved for argument or further consideration, 
the order thus reserving it. 


TRIAL BY THE COURT. 


Sec. 186. Trial by jury may be waived by the sev- 
eral parties to an issue of fact in an action arising on 
contract, or for the recovery of specific real or personal 
property, with or without damages, and with the assent 
of the court in other actions, in the manner following: 
First. By failing to appear at the trial. Second. By 
written consent in person, or by attorney, filed with the 
clerk. Third. By oral consent, in open court, entered 
in the minutes. ; 

Sec. 187. Upon the trial of a question of fact by 
the court, its decision shall be given in writing and filed 
with the clerk within ten days after the cause is submit- 
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OF REFERENCES AND TRIALS BY REFEREE, 


Src. 188. Findings of fact may be waived by the 
several parties to an issue of fact: First. By failing to 
appear at the trial. Second. By consent, in writing, 
filed with the clerk. Third. By oral consent, in open 
court, entered in the minutes. 

Src. 189. At the time the cause is submitted the 
judge may direct either or both of the parties to prepare 
findings of facts, unless they have been waived, and 
when so directed the party must, within two days, pre- 
pare and serve upon his adversary and submit to the 
judge such findings, and may, within two days there- 
after, briefly suggest in writing to the judge why he 
desires findings upon the points included within the 
findings prepared by himself, or why he objects to find- 
ings upon the points included within the findings pre- 
pared by his adversary. The judge may adopt, modify 
or reject the findings so submitted. If at the time of 
the submission of the’cause the judge does not direct the 
preparation of findings, or those prepared are rejected, 
then he must himself prepare the findings. 

Src. 190, On a judgment for the plaintiff upon an 
issue of law, he may proceed in the manner prescribed 
by the first two subdivisions of section one hundred and 
fifty-six upon the failure of the defendant to answer. If 
judgment be for the defendant upon an issue of law, 
and the taking of an account or the proof of any fact be 
necessary to enable the court to complete the judgment, 
a reference may be ordered, as in that section provided. 


OF REFERENCES AND TRIALS BY REFEREE. 
Sec, 191. A reference may be ordered upon the 


- agreement of the parties filed with the clerk or entered 


In what 
cases. 


in the minutes—/%irst, to try any or all of the issues in 
an action or proceeding, whether of fact or of law, and 
to report 2 finding and judgment thereon; second, to 
ascertain a fact necessary to enable the court to deter- 
mine an action or proceeding. 

‘Src. 192. When the parties do not consent, the 
court may, upon the application of either, or of itsown 


_- motion, direct a reference in the following cases: When 


ae 


the trial of an issue of fact requires the examination of 
a long account on either side, in which case the referees 
may be directed to hear and decide the whole issue, or to 
report upon any specific question of fact involved there- 
in; or when the taking of an account shall be necessary 
for the information of the court before the judgment, or 
for carrying a judgment or order into effect; or when a 
question of fact other than upon the pleadings shall 
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OF REFERENCES AND TRIALS BY REFEREE. 


arise, upon’ motion or otherwise, in any stage of the 
action; or when it is necessary for the information of 
the court ina special proceeding. 

Src. 193. A reference may be ordered to any person 
or persons, not exceeding three, agreed upon by the 
parties. If the party do not agree, the court or judge 
may appoint one or more, not exceeding three, who 
reside in the county in which the action or. proceeding 
is triable, and against whom there is no legal objeetion. 

Src. 194. hen the appointment of referees is 
made by the judge, each referee shall be—First, quali- 
fied as a juror as provided by statute; second, compe- 
tent as a juror between the parties. . 

Src. 195. When the referees are chosen by the court, 
each party shall have the same right to challenge as to 
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such referees, to be made and determined in the same . 
manner and with like effect as in the formation of juries, 


except that neither party shall be entitled to a peremp- 
tory challenge? Subject to the limitations and directions 
prescribed in the order of reference, the triai by referees 
shall be conducted in the same manner as a trial by the 
court. They shall have the same power to grant ad- 
journments, to administer oaths, to preserve order, and 
punish all violations thereof, tipon such trial,- and to 
compel the attendance of witnesses, and to punish them 
for non-attendance or refusal to be sworn or to testify, as 
is- possessed by the court. The objections taken to the 
Appointment of any personas referee must be heard and 


disposed of by the court. Affidavits may be read and- 


witnesses examined as to such objections. l 

Sec. 196. The referees must report their findings in 
writing to,the court within twenty days after the testi- 
mony is closed} and the facts found and the conclusions 
of law must be separately stated therein. 

Src. 197. The finding of the referee upon the whole 
issue must stand as the finding of the court, and upon 
filing of the finding with the clerk of the court, judg- 
ment may be entered thereon in the same manner as if 
the action had been tried by the court. 

Sec. 198, The findings of the referee may be ex- 
cepted to and reserved in like manner as is made by the 
court. When the referee is to report the facts, the find- 
ing reported has the effect of a special verdict. 

Sec. 199. The report shall be filed with the clerk; 
if filed in term time, either party may, within such 
time as may be prescribed by the rules of court, or by 
special order, move to set the same aside or for judg- 
ment mSreon or such order or proceeding as the nature 


Report of 
referees. 


Finding and 
judgment, 


May be ex- 
cepted to; 
effect of. 
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EXCEPTIONS. 


of the case may require. If the report be filed in vaca- 
tion, the like proceedings may be had at the next term 
following. The court may affirm or set aside the report, 
either in whole or in part. If it affirm the report, it 
shall give judgment accordingly. If the report be set- 
aside, either in whole or in part, the court may make 
another order of: reference as to all or-to so much of the 
report as is set aside to the original referees, or others, 
or it may find the facts and determine the law itself, and 
give judgment accordingly. Upon a motion to set aside 
a report, the conclusion thereof shall be deemed and 


_ considered as the verdict of a jury. 
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CHAPTER XIV. 


Exceptions. 


Sxction 200. Exception defined. 
201. Exceptions, when implied. 
202. Exceptions, how taken. 
203. Bull of exceptions. 
204. Settlement of. 
. 205. Exceptions after judgment. 
206. When exception is refused, application to Supreme Court to 
prove sume. 
20%. Proceedings where judge ceases to hold office. 


Src. 200. An exception is an objection upon a matter 
of law to a decision of a court, judge, or referee,in an 
action or proceeding, and may be taken by either party 
to any decision made either before or after judgment, 
and, except as provided in the following sections, it must 
be taken at the time the decision is made. * 

Src. 201. The adverse party is deemed to have ex- 
cepted to the verdict of the jury, or the final decision of 
the court or referee, to an crder granting or refusing a` 
new trial, sustaining or overruling a demurrer, striking 
out a pleading or any part thereof, granting or refusing 
a continuance, granting or refusing to change the place 
of trial; and is also deemed to have excepted to every 
order; ruling, or proceeding made or had in the action 
or proceeding, either before or after judgment, upon an 
ex parte application. 

Sec. 202. No particular form of exception is re- . 
quired. The objection must be stated, with so much of 
the evidence or other matter as is necessary to explain it, 
and no more. But when the exception is to the verdict 
or decision upon the grounds of the insufficiency of the 
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“EXCEPTIONS. ; 
evidence to sustain it, the objection must specify the par- 
Fieve in which such evidence is alleged to be insuf- 
ficient. 
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Src. 203. A bill containing the exception -to any pmorex- 
ruling may be presented to the judge at the time the ceptions. 


ruling is made. It must be conformable to the truth, or 
be at the time corrected until it is so, and signed by the 
_ Judge and filed by the clerk. l 


Src. 204. When a party desires to have an exception, Settlement 
0. 


‘ taken at a trial, settled in abillof exceptions, he must, 
‘within ten days after the entry of judgment, if the action 
were tried with a jury, or after receiving the notice of 
entry of judgment, if the action were tried without a 
jury, or such further time as the court in which the 
action is pending, or a judge thereof, may allow, prepare 
the draft of a bill and serve the same, or a copy thereof, 
apon the adverse party. Such draft must contain all the 
pea Vai taken upon which the party relies. Within 
ten days after such service the adverse party may pro- 
pose amendments thereto, and serve the same, or a copy 
thereof, upon the other party... The proposed bill and 


amendments must, within ten days thereafter, be pre- ` 


sented by the party seeking the settlement of the bill to 
the judge who tried or heard the case, upon five days’ 
notice to the adverse party, or be delivered to the clerk 
of the court for the judge. When received by the clerk 
he must immediately deliver them to the judge, if he be 
in the county; if he be absent from the county, and 
either party desire the papers to be forwarded to the 
judge, the clerk must, upon notice in writing of such 
party, immediately forward them by mail or other safe 
channel ; if not thus forwarded, the clerk must deliver 
them to the judge immediately after his return to the 
county. When received from the clerk, the judge must 
designate the time at which he will settle the bill, and 
- the clerk must immediately notify the parties of such 
‘designation. At the time designated the judge must 
‘settle the bill. df the action was tried before a referee, 
the proposed bill, with the amendments, if any, must be 
presented to such referee for settlement within ten days 
‘to the adverse party, and thereupon the referee shall 
settle the bill. If no amendments are served, or if 
served and allewed, the proposed bill may be presented, 
‘with the amendments, if any, to the judge or referee 
for settlement, without notice to the adverse party. It 
is the duty of the judge or referee, in settling the bill, 
to strike out of it all redundant and useless matter, so 
that the exceptions may be presented as briefly as pos- 
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sible. When settled, the bill must ‘be signed by the 
judge or referee, with his certificate to the effect that the 
same is correct and is allowed, and shall then be filed 
with the clerk. 


Src. 205. Exceptions to any decision made after 
judgment may be presented to the judge at the time of 
such decision, and be settled or noted, as provided in 
section two hundred and three, and a bill thereof may be 
presented and settled afterwards, as provided in section 
two hundred and four, and within like periods after 
entry of the order,upon appeal from which such deci- 
sion is renewable. 

Src. 206. If the judge in any case refuse to allow an 
exception in accordance with the facts, the party desiring 
the bill settled may apply by petition to the Supreme 
Court to prove the same. The application may be made 
in the mode and manner and under such regulations as 
that court may prescribe, and the bill, when proven, 
must be certified by one of the justices of said court as 
correct and filed with the clerk of the court in which the 
action was tried, and when so filed, it has the same force 
and effect as if settled by the judge who tried the cause. 


Sro. 207. If the judge who presided at the trial 
ceases to hold office before the bill is tendered or settled, 
he may nevertheless settle such bill, or the party may, as 
provided in the preceding section, apply to the Supreme 
Court to prove the same. 


CHAPTER XV. 


New Trials. 


Sxction 208. New trial defined. 

209, When new trial may be granted. 

210. On what papers moved for. 

211, Notice of intention, when to be filea and what to contain: 
First—On affidavits. : 
Second—On bill of exceptions. 

Third—On statement, 
Fourth—On minutes of court. 

212, What constitutes record to be used on appeal. 

218. New trial by order of court, or how reviewed. 

214. Motion, when may be heard. 


Src. 208. A new. trial is a reexamination of an 
issue of fact, in the same court, after a trial and decision 
by a jury, court or referees. 
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Sec. 209. The former verdict or other decision may 
be vacated, and a new trial granted, on the application of 
the party aggrieved, for any of the following causes 
materially affecting the substantial rights of the party: 
First. Irregularity in the proceedings of the court, jury, 
or adverse party, or any order of the court or abuse of 
discretion by which either party was prevented from 
having a fair trial. Second. Misconduct of the jury ; 
and whenever any one or more of the jurors have been 
induced to assent to any general or special verdict, or to 
a finding on any question submitted to them by the 
court, by a resort to the determination of chance, such 
conduct may be proved by the affidavit of any one of 
the jurors. Third. Accident or surprise, which ordi- 
nary prudence could not have guarded against. Fourth. 
Newly discovered evidence material for the party mak- 
ing the application, which he could not, with reasonable 
diligence, have discovered and produced at the trial. 
Fifth. Excessive damages, appearing to have been given 
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When new >° 
trial may be 
granted, 


“under the influence of passion or prejudice. Szath. In- . 


sufficiency of the evidence to justify the verdict or other 
decision, or that it is against law. Seventh. Error in 
law occurring at the trial and excepted to by the party 
making the Co 
Sec. 210. hen the application is' made for a cause 
mentioned in the first, second; third and fourth sub- 
divisions of the last section, it must be made upon afda- 
vits ; for any other cause it may be made, at the option 
of the moving party, either upon’ the minutes of the 
court, or a bill of exception, or a statement of the case 
prepared as hereinafter provided. m 
Sec. 211. The party intending to move for a new 
trial must, within ten days after the verdict of the jury, 
if the action were tried by a jury, or after notice of the 
decision of the court or referee, if the action: were tried 
without a jury, file with the clerk and serve upon the 
- adverse party a notice of his intention, designating the 
grounds upon which the motion will be made, and 
whether the same will be made upon affidavits, or the 
„minutes of the court, or a bill of exception, or a state- 
ment of the case. 

First—If£ ‘the motion is to be made upon affidavits, 
the moving party must, within ten days after serving 
the notice, or such further time as the court in which the 
action is pending, or a judge thereof, may allow, file such 
affidavits with the clerk and serve a copy upon the adverse 
party, who shall have ten days to file counter affidavits, 
a copy of which must be served upon the moving party. 
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Second—If the motion is to be made upon a bill of 
exceptions, and no bill has already been settled. as herein- 
before provided, the moving party shall have the same 
time: after service of-the notice to prepare and obtain a 
settlement of a bill of exceptions as is provided after the 
entry of judgment, or after receiving notice of such: 
entry, by section two hundred and four, and the bill. 
shall be prepared and settled in a similar manner. If a 
bill of exceptions has beem already settled and filed. 
when the notice of motion is given, such*bills shall be: 
used on the motion. 

Third-—li the motion is te be made on a statement 
ef the case, the moving party must, within ten days 
after service of the notice, or such further time as the: 
court in which the action is pending, or the judge there- 
of, may allow, prepare a draft ef the statement, and 


. serve the same, or a copy thereof, upon the adverse party.. 


If such proposed statement be uot agreed to by the ad-- 
verse party, he must, within ten days thereafter, pre- 
pare amendments thereto, and serve the same, or a copy 
thereof, upon the moving party. If the amendments be 


_ adopted, the’ statement shall be amended accordingly, 
and then presented to the judge who tried or heard the 


cause for settlement, or be delivered to the clerk of the: 
court for the judge. If not adopted, the proposed state- 
ment and amendments shall, within ten days thereafter, 
be presented by the moving party to the judge, upon 
five days’ notice to the adverse party, or delivered to the: 
clerk of the court for the judge, and thereupon the same: 
proceedings for the settlement of the statement shall be 
taken by the parties, and clerk and judge as are required. 
for the settlement of bills of exception by section two 
hundred and four. If the action was heard by a ref- 
eree, the same proceedings shall be had for the settle- 
ment of the statement by him as are required by that. 
section for the settlement of bills of exception by a 
referee. If no amendments are served within the time 
designated, or, if served and allowed, the proposed state- 
ment and amendments, if any, may be presented to the 
judge or referee for settlement without notice to the 
adverse party.’ When the notice of the motion desig- 
nates, as the ground of the motion, the insufficiency of 
the evidence to justify the verdict or other decision, the: 
statement shall specify the particulars in which such evi- 
dence is alleged to be insufficient. When the notice des- 
ignates, as the ground of the motion, errors in law occur- 
ring at the trial, and excepted to by the moving party, 
the statement shall specify particular errors upon which 
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the party will rely. If no. such specifications be made, 
the statement shall be disregarded on the hearing of the 
motion. It is the duty of the judge or referee, in set- 
tling the statement, to strike out of it all redundant and 


useless matter, and to make the statement truly repre- ` 


sent the case, notwithstanding the assent of the parties 
to such redundant and useless matter, or to any inaccu- 
rate statement. When settled, the statement shall be 
signed by the judge or referee, with his certificate to the 
elfect that the same is allowed, and shall then be filed 
with the clerk. L 

Fourth—When the motion is to be made upon the 
minutes of the court, and the ground of the motion is 
the insufticiency of the evidence to justify the verdict or 
other decision, the notice of motion must specify the par- 
ticulars in which the evidence is alleged to be insuf- 
ficient ; and, if the ground of the motion be errors in 
law occurring at the trial, and excepted’ to by the 
moving party, the notice must specify the particular 
errors upon which thè party will rely. If the notice do 
not contain the specifications-here indicated, when the 
. motion is made on the minutes of the court, the motion 
must be demed. 

Src. 212. The judgment roll and the affidavits, or 


On minutes 
of court. 


aoe 


What" con- 
stitutes rec- 


bill of exceptions, or statement, as the case may be, used brd to be 


on the hearing, with a copy of the order made, shall 


constitute the record to be used on appeal from the order * 


granting or refusing a new trial, unless the motion be 
made on the minutes of the court, and in that case the 
judgment roll and a statement to be subsequently pre- 
pared, with a copy of the order, shall constitute the 
record on appeal. Such subsequent statement shall be 
PEP by the party appealing, or intending to appeal, 
within ten days after the entry of the order, or such 
further time as the court in which the action is pending, 
or a judge thereof, may allow, and the same, or a copy 
thereof, be served upon the adverse party, who shall have 
ten days thereafter to prepare amendments thereto and 
serve the same, or a copy thereof, upon the party appeal- 
ing, or intending to appeal; and thereafter proceedings 
shall be had, and within like periods, for the settlement 
of the statement, as provided by section two hundred 
and eleven; but the statement- shall only contain the 
grounds argued before the court for a new trial, and so 
much of the evidence or other matter as may be neces- 
sary to explain them ; and it shall be the duty of the 
judge to exclude all other evidence or matter from the 
statement. 
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Sec. 213. The verdict of a jury may also be vacated, 
and a new trial granted by the court in which the action 
is pending, on its own motion, without the application of 
either of the parties, when there has been such a plain 
disregard by the jury of the instructions of the court, or 
the evidence in the case, as to satisfy the court that the 
verdict was rendered under a misapprehension of such 
instructions, or under the influence of passion or preju- 
dice. The order of the court may be reviewed on appeal 
in the same manner as orders made on motion for a new- 
trial, and a statement to be used on such appeal may be 
prepared in the same manner as statements after a 
motion is heard upon the minutes of the court, as pro- 
vided in section two hundred and twelve. 

Sec. 214. When the action is tried by a District 
Judge in his district, out of the county of his residence, - 
the motion for a new trial may, upon the consent of 
parties, be brought to a hearing before such judge at 
chambers, or in open court, in the county of his resi- 
dence, or in any other county of his district. ` : 


t 


CHAPTER XVI. 


The Manner of Giving and Entering Judgment. 


SrcTion 215. Judgment to be entered in twenty-four hours. 

216. Case may be brought for argument. 

217. Counter claim exceeding plaintiff's demand. 

218. Jn replevin judgment to be in the alternative and with damages. 
‘Gold coin or currency judgment. 

119. Judgment-book., 

220. Judgment after death. 

221. Judgment-roll, what constittites. 

222. Judgment roll. 

223. Docket, how kept, and what to contain. 

224. Docket opén for inspection. 

225. Transcript filed in any county becomes a lien there. 


Szo. 215. When the trial by jury has been had, judg- 
ment shall be entered by the clerk, in conformity to the 
verdict, within twenty-four hours after the rendition of 
the verdict, unless the court order the case to be reserved 
for argument, or further consideration, or grant a stay 
of proceedings. 

Src. 216. When the case is reserved for argument 
or further consideration, as mentioned in the last section, 
it may be brought by either party before the court for 


argument. 


T ~ a 
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Sec. 217. If a counter-claim, established at the trial, 
exceed the plaintiff's demand, judgment for the defendant 
shall be given for the excess; or, if it appear that the 
defendant is entitled to any other affirmative relief, judg- 
ment shall be given accordingly. 

Src. 218. In an action to recover the possession of 
personal property, judgment for the plaintiff may be for 
the possession, or value thereof, in case a delivery cannot 


be had, and damages for the detention. Ifthe property dama 


has been delivered to the plaintiff, and the defendant 
claim a return thereof, judgment for the defendant may 
be for the return of the property, or the value thereof, 
in case a return cannot be had, and damages for taking 
and withholding the same. In an action on a contract 
or obligation in writing for the direct payment of money, 
made payable in a specified kind of money or currency, 
judgment for the plaintiff, whether it be by default or 
after verdict, may follow the contract or obligation, and 
be made payable in the kind of money or currency speci- 
fied therein ; and in all actions forthe recovery of money, 
if tapplaintift allege in his complaint that the same was 
understood and agreed by the respective parties to be 
payable in a specified kind of money or currency, and 
this fact is admitted by the default of -the defendant or 
established by evidence, the rea for the plaintiff 
must be made payable in the kind of money or currency 
so alleged in the complaint; and in an action against 
any person for the recovery of money received by such 
person in a fiduciary capacity, or to the use of another, 
a re for the plaintiff must be made payable in the 

ind of money or currency so received by such person. — 

Sec. 219. The clerk shall keep among the records of 
the court a book for the entry of judgments, to be called 
the Judgment Book, in which each judgment shall be 
entered, and shall specify clearly the relief granted, or 
other determination of the action. 

Src. 220. If a party die after- a verdict or decision 
upon any issue of fact, and before Judgment, the court 
may nevertheless render judgment thereon. Such judg- 
ment shall tot be a lien on the real property of the 
deceased party, but shall be payable in the course of ad- 
ministration on his estate. 

Sec. 221. Immediately after entering judgment, the 
clerk must attach together and file the owing papers, 
which constitute the judgment roll: First. In case the 
complaint be not answered by any defendant, the sum- 
mons, with the affidavit or proof of service and the 
complaint, with a memorandum endorsed thereon that 
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the default of -the defendant in not answering was en- 
tered, and a copy of the judgment. Second. In all other 
cases, the pleadings, a copy of the yerdict of the jury, or 
finding of the court or referee, and a copy of any order 
made on demurrer or relating to a change of parties, and 
a copy of the judgment. If there are two or more de- 
fendants in the action, and any one of them has allowed 
judgment to pass against him by default, the summons, 
with proof of its service upon such defendant, must also be 
added to the other papers mentioned in this subdivision. 

Sro. 222. Immediately after the filing of the judg- 
ment roll, the clerk shall make the proper entries of the 
judgment, under appropriate heads, in the docket kept 


_by him; and, from the time the judgment is docketed, 


it shall become a lien upon all the real property of the 
judgment debtor, not exempt from execution, in the 
county owned by him at the time, or which he may after- 
wards acquire, until the said len expires. The lien 
shall continue for two years, unless the judgment be 
previously satisfied. 

Sec. 223. The docket mentioned in the last sectiemls a 
book which the clerk shall keep in his office, with tach 
page divided into eight columns, and headed as follows: © 
Judgment Debtors; Judgment Creditors; Judg- 
ment; Time of Entry; Where Entered in Judgment 
Book; Appeals—When Taken; Judgment of Ap- 
pellate Court; Satisfaction of Judgment,- when En- 
tered. If judgment be for the recovery of money or 
damages, the amount shall be stated in the docket under 
the head of Judgment; if the judgment be for any 
other relief, a memorandum of the general character of 
the relief granted shall be stated. The names of the 
defendants shall be entered in the docket in alphabetical 
order. E 
Sec. 224. The docket kept by the clerk shall be open 
at all times, during office hours, for the inspection of the 
public, without charge; and it shall be the duty of the 
clerk to arrange the several dockets kept by him in such 
a manner as to facilitate their inspection. 

Src. 225. A transcript of the original docket, certi- 
fied by the clerk, may be filed with the Recorder of any 
other county; and, from the time of the filing, the judg- 
ment shall become a lien upon all the real property of ' 
the judgment debtor, not exempt from execution, in 
such county owned by him at the time, or which he may 
afterwards acquire, until the said lien expires. The lien 
shall-continue for two years, unless the judgment be pre- 


viously satisfied. 


CHAPTER XVII. 


Of the Execution of Judgment in Civil Actions. 


Bxecrion 236, 
RIT. 


. Execution against joint property. 


Time when execution may issue. 

Who may issue the execution, its form, to whom directed, and 
what it shall require. . 

Batisfaction of judgment. 


A 


When made returnable. 

Money judgments and others, how enforced, 

Execution after five years, 

Executicn may issue after death of party. 

Execution, how and to whom issued. 

What shall be liable to be seized on execution. 

Property of married woman exempt from execution against 

her husband. 

What exempt from execution. 

Waiver of exemption, 

Defendant may select. 

Property when claimed by third persons, 

Writ, how executed. 

Notice of sale, how given. 

Selling without notice; penalty. 

Sales, how conducted. 

When purchaser refuses to pay purchase money. 
Summary proceeding, 

Liability of officer. 
Personal property to be delivered, certificate. 
Personal property not delivered ; certificate. 

Sale absolute or not ; certificate; what to contain, 
Property by whom redeemed. i 

Time of redemption ; redemption money. 

When debtor or other redemiptioner may redeem. 
Payments on redemption, to whom made. 

What a redemptioner must do in order to redeem. 
Court may restrain waste; what considered waste. 
Rents and profits. 

When purchaser evicted, may recover, and from whom ; judg- 

ment to be revived; petition for that purpose. 


THE EXECUTION, 


Src. 226. The party in whose favor the judgment is 
given may, at any time within five years from the entry 
thereof, issue a writ of execution for its enforcement, as 
prescribed in this chapter of this act. 

Sec. 227.~ The writ of execution shall be issued in 
the name of the people of the United States in the Ter- 
ritory of Idaho, sealed with the seal of the court, and 
subscribed by the clerk, and shall be directed to the 
sheriff, and shall intelligibly refer to the judgment, 
stating the court, the county where the judgment roll is 


filed, and, if it be for money, the amount thereof, and 
the amount actually due thereon, and if made payable 
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in a specified kind of money or currency, as provided 
in section two hundred and eighteen, the execution 
shall also state the kind of money or currency in which 
the judgment is payable, and shall require the sheriff 
substantially as follows: 

first—lIf it be against the property of the judgment 
debtor, it shall require the sheriff to satisfy the judg- 
ment, with interest, out of the personal property of such 
debtor; and if sufficient personal property cannot be 
found, then out of his real property; or if the judg- 
ment be a lien upon real property, then out of the real 
property belonging to him on the day when the judg- 
ment was docketed, or, if the execution be issued to a 
county other than the one in which the judgment was 
recovered, on the day when the transcript of the docket 
was filed in the office of the recorder of such county, 
stating such day or any time thereafter. 7 

Second—If 1t be against real or personal property in 
the hands of the personal representatives, heirs, devisees, 
legatees, tenants of real property, or trustees, it shall 
require the sheriff to satisfy the Judgment, with interest, 
out of such property. 

Third—It it be against the person of the judgment 
debtor, it shall require the sheriff to arrest such debtor 
and commit him to the jail of the county until he pays 
the judgment, with interest, or be discharged according 
to law. 

Fourth—lIf it be issued on a judgment made payable 
in a specified kind of currency, as provided in section 
two hundred and eighteen of this act, it shall also require 
the sheriff to satisfy the same in the kind of money or 
currency in which said judgment is made payable, and 
the sheriff shall refuse payment in any other kind of 
money or currency; and in case of levy and sale of the 
property of the judgment debtor, he shall refuse pay- 
ment from any purchaser at such sale in any other kind 
of money or currency than that specified in the execu- 
tion. The sheriff collecting money or currency in the 
manner required by this act shall pay to the plaintiff, or 
party entitled to recover the same, the same kind of 
money or currency received by him, and in case of 
neglect or refusal so to do, he shall be liable, on his 
official bond, to the judgment creditor in three times the 
amount of the money so collected. 

Fifth—If it be for the delivery of the possession of 
real or personal property, it shall require the sheriff to 
deliver the possession of the same, particularly describing: 
it, to the party entitled thereto; and may, at the same 
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time, require the sheriff to satisfy any costs, damages, 
rents or profits recovered by the same judgment out of 
the personal property of the person against whom it was 
rendered, and the value of the property for which the 
judgment was rendered to- be specified therein if a 
delivery thereof cannot be had; and if suflicient 
personal property cannot be found, then out of the real 
property, as provided in the first subdivision of this 
section. 

Src. 228. Satisfaction of a judgment may be entered 
in the clerk’s docket upon an execution returned satis- 
fied, or upon an acknowledgment of satisfaction filed 
with the clerk, made in the manner of an acknowledg- 
ment of a conveyance of real property, by the judgment 
creditor ; or by his endorsement on the face or on the 
margin of the recerd of the judgment; or by the attor- 
ney, unless a revecation of his authority be previously 
filed. Whenever a judgment shall be satisfied in fact, 
otherwise than upon an execution, it shall be the duty of 
the party or attorney to give such acknowledgment, or 
make such endorsement, and, upon motion, the court 
may compel it, or may order-the entry of satisfaction to 
be made without it. 

Sec. 229. When a writ of execution is issued on a 
judgment recovered against twe or more persons in an 
actien upon a joint contract, in which action all the de- 
fendants were not served with summons, or did not 
appear, it shall direct the sheriff to satisfy the judgment 
out of the joint property of all the defendants, and the 
individual property only of the defendants who were 
served or who appeared in the action. In other respects 
the writ shall contain the directions specified in sub- 
divisions one and four of section two hundred and 
twenty seven. 

Sec. 230. The execution may be made returnable at 
apy time, not less than ten nor more than sixty days, 
after its receipt by the sheriff to the clerk with whom 
the judgment roll is filed. When the exeeution shall 
have been returned, it shall be the duty of the clerk to 
attach the same to the judgment roll. If any real estate 
be levied upon, the clerk shall record the execution and 
the return thereto at large, and certify the same, under 
- his hand, as true copies, in a book to be called the 
“Execution Book,” which book shall be indexed with 
the names of plaintiffs and defendants in execution, 
alphabetically arranged, and kept open at all times 
during office hours for the inspection of the public, with- 
out charge, and shall be evidence of the contents of the 
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originals whenever they, or any part thereof, may be 
; destroyed, lost or mutilated. 
Moneyjndg- Sro. 231. Where the judgment requires the payment | 
ments and of money or the delivery of real or personal property, — 
enforced. the same may be enforced by a writ of execution ; when 
it requires the performance of any other act, a certified 
copy of the judgment may be served upon the party 
against whom the.same is rendered or upon the person 
or officer required thereby or by law to obey the same. 
Obedience thereto -may be enforced. by the court; and 
after a final judgment of partition, the court shall have 
power to enfore a severance of the possession. 
Execution Src. 232: In all cases other than for the recovery of 
after fve money the judgment may be enforced or carried into 
execution after the lapse of five years from the date of 
its entry, by leave of the court, upon motion, or by 
judgment for that purpose founded on supplemental 
pleadings. ; 
Execution Sec. 233. Notwithstanding the death of a party after 
may issue the judgment, execution thereon may be issued, in case 
of party. of the death of the plaintiff, the same as if he were 
living, upon the application of his executor or adminis- 
trator, or successor in interest, by the court in which the 
_ Judgment was rendered or exists. And in ease of the 
decease of the defendant, if the judgment be for the re- 
covery of real or personal property, execution may be 
issued and executed against the property recovered in the 
same manner and with the same effect as if he were still 
living. 
Execution Src. 234, Where the execution is against the prop- 
how and to erty of the judgment debtor, it may be issued to the 
issued. sheriff of any county in the Territory. Where it requires 
the delivery of real or personal property, it shall be issued. 
to the sheriff of the county where the property, or some 
part thereof, is situated. Executions may be issued at 
the same time to different counties. 
What shan ‘SEC. 235. All goods, chattels, moneys, and other 
be dtinedog Property, real and personal, of the judgment debtor, not 
execution, exempt by law, and all property and rights of property 
seized and held under attachment in the action shall be 
liable to execution. Until a levy, property shall not be 
affected by the execution. Shares and interests in any 
corporation or company and other debts and credits, and 
other property not capable of manual delivery, may be 
attached on execution in like manner as upon writs of 
attachment. Gold dust and gold and silver bullion shall 
ya be returned by the officer as so much money collected at 
it its cnrrent value, without exposing the same to sale, 
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Sec. 236. All real and personal estate belonging to 


‘any married woman at the time of her marriage, and 
all which she ‘may have acquired subsequently to such 
marriage, or to which she shall afterward become entitled 
in her own right, and all her personal earnings, and all the 
issues, rents and profits of such real estate, shall not be 
liable to attachment for execution upon any liability or 
judgment against the husband, so long as she or any 
minor child of her body shall be-living; provided, that 
her separate property shall be liable for debts owing by 
her at the time of her marriage. 

Sec. 287. The following property shall be exempt 
from execution, except as herein otherwise specially pro- 
vided : 

First—Chairs, tables, desks and books, to the value of 


one hundred dollars, belonging to the judgment debtor. 


Second—Necessary household, table and kitchen fur- 
niture belonging to the judgment debtor, including stove, 
stovepipe and stove furniture of whatever kind, wearing 
apparel, beds, bedding and bedsteads, and provisions 
actually provided for individual or family use sufficient 
for three months. l 

Third—The farming utensils or implements of hus- 
bandry of the judgment debtor; also, two oxen, or two 
horses, or two mules, and their harness; two cows, one 
cart or wagon, and food for such oxen, horses, cows, or 
mules, for three months; also, all seed grain or vege- 
tables actually provided, reserved, or on hand for the 
purpose of planting or sowing at any time within the 
ensuing six months, not exceeding in value the sum of 
two hundred dollars; the tools and implements of a 
mechanic necessary to carry on his trade; the instru- 
ments and chests of a surgeon, paysician, surveyor, and 
dentist necessary to the exercise of their profession, with 
the professional library; and the law libraries of an 
attorney and counsellor; also, the wardrobe and books 
of an actor. 

Fourth—The tents and furniture, including a table, 
camp-stools, bed and bedding of a miner ; also his rocker, 
shovels; spades, wheelbarrows, pumps, and other instru- 
` ments used in mining, with provisions necessary for his 
support for three month. 

ifth—Two oxen, two horses, or two mules, and their 
harness, and one cart or wagon, bythe use of which a 
cartman, teamister, or other laborer, habitually earns -his 
living, and the food for such oxen, horses, or mules, for 
three months; and a horse used by a physician in mak- 
ing his professional visits. ~ 
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Sicth—All fire engines, with carts, buckets, hose, and 
apparatus thereto appertaining, of any fire. company or 
department. organized under any law of this Territory. 

Seventh—All arms and accoutrements required by law 
to be kept by any person. But no article mentioned in 
this section shall be exempt from execution issued upon 
a Judgment recovered for its price, or upon a mortgage 
thereon. = ae 

Eighth—All court houses, jails, public offices and build- 
ings, lots, ground and personal property, the fixtures, 
furniture, books, papers, and appurtenances belonging 
and pertaining to the court house, jail and public offices, 
belonging to any county in this Territory; and all 
cemeteries, public squares, parks and public build- 
ings, town ‘halls, markets, buildings appertaining to 
the fire departments, and the lots and grounds thereto 
belonging and appertaining, owned or held by any town 
or incorporated city, or dedicated by such town or city 
to health, ornament, or public use. 

Sec. 238. Any single man, or married man (his wife 
joining him in the waiver), may waive the benefit, if 
they act by an agreement in writing, to be witnessed 
and acknowledged in the manner required in a deed con- 
veying real estate. 

Sec. 239. In all cases the defendant himself may 
select the property which is exempt. 

Sec. 240. If the property levied on be claimed by a 
third person as his property, the sheriff shall summon 
from his county six persons, qualified as jurors, between 
the parties, to try the validity of the claim. He shall 
also give notice of the claim, and of the time of trial, to 
the plaintif, who may appear and contest the claim 
before the jury. The jury and the witnesses shall be 
sworn by the sheriff, and if their verdict be in favor of 
the claimant, the sheriff shall relinquish the levy, unless 
the judgment creditor give. him a sufficient indemnity 
for proceeding thereon. The fees of the jury, the sheriff 
and the witnesses shall be paid by the claimant, if the 
verdict be against him; otherwise, by the plaintiff. On 
the trial the defendant and the claimant may be exam- 
ined by the plaintiff as witnesses. | 

Sec. 241. The sheriff shall execute the writ against 
the property of the judgment: debtor by levying on a 
sufficient amount of property, if there be sufficient; col- 
lecting or selling the things in action, and selling the 
other property, and paying to the plaintiff, or his 
attorney, so much of the proceeds as will satisfy the 
judgment, or depositing the amount with the clerk of 


- EXECUTION OF JUDGM (NT. 


the court. Any excess of ‘the proceeds over the judg- 
ment and the sheriff’s fees shall be returned to the judg- 
ment debtor. When there is more property of the 


judgment debtor than is sufficient to satisfy the judg- - 


ment and the sheriffs fees, within the view of the sheriff, 
he shall levy only on such part of the property as the 
judgment debtor may indicate; provided, that the judg- 


ment debtor be present and indicate at the time of the- 


levy such part; and provided, that the’ property indi- 
cated be amply sufficient to satisfy such judgment and fees. 

Sec. 242. Before the sale of property on execution 
notice thereof shall be given as follows: 

First—In case of perishable property, by posting 
written notices of the time and place of sale in three 
public places of the precinct, township or city where the 
sale is to take place, for such time as may be reasonable, 
considering the character and condition of the property. 

Second—lIn case of other personal property, by posting 
similar notices in three public places in the precinct, 
township or city where the sale is to take place not less 
than five nor more than ten days successively. 

Third—In ease of! real property, by posting similar 
notices, particularly describing the property, for twenty 
days successively, in three public places of the precinct, 
township or city where the property is situated and also 
where the property is to be sold, and publish a copy 
thereof once a week for the same period in some news- 
paper published in tho county, if there be one. 


Notice of 
sale how 
given. 


Fourth—W hen the judgment under which the prop- . 


erty is sold is made payable in a specified kind of money 
or currency, the several notices required by this section 
shall state the kind of money or currency in -which bids 
may be made at such sale, which shall be the same as 
that specified in the judgment. 

Sec. 243. An ofiicer selling without the notice pre- 
scribed by the last section shall forfeit five hundred 
dollars to the-aggrieved party in addition to his actual 
damages; and a person wilfully taking down or defacing 
a notice posted, if done before the sale or satisfaction of 
the judgment (if the judgment be satisfied before the 
sale), shall forfeit five hundred dollars. 

Sec. 244. All sales of property under execution shall 
be made at auction to the highest bidder, and shall be 
made between the hours of nine in the morning and five 
in the afternoon. After sufficient property has been 
sold to satisfy the execution, no more shall be sold, 
Neither the officer holding the execution nor his deputy 
shall become a purchaser at such sale. ‘When the sale is 
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of personal property, capable of manual delivery, it shall 
be within view of those who attend the sale, and be sold 
in such parcels as are likely to bring the highest prices; 
and when the sale is of real property, and consists of 
several known lots or parcels, they shall be sold sepa- 
rately; or when a portion of such real property is 
claimed by a third person, and he requires it to be sold 
separately, such portion shall be thus sold. The judg- 
ment debtor, if present at the sale, may also direct the 
order in which property, real or personal, shall be sold, 
when suċh property consists of several known lots or 
parcels, or of articles which can be sold to advantage 
separately; and the sheriff shall be bound to follow such 
directions. 

Sec. 245. If a purchaser refuse to pay the amount 
bid by him for property struck off to him at a sale under 
execution, the officer may again sell the property, at any 


time, to the highest bidder; and if any loss be occasioned -- 


thereby, the officer may recover the amount of such loss, 
with costs, by motion, upon previous notice of five days 
before any court, or before any justice of the peace, if 
the same shall not exceed his jurisdiction. - 

Src. 246. Such court. or justice shall proceed, in a 
summary manner, to give judgment and issue execution 
therefor forthwith ; but the defendait may claim a jury. 
And the same proceeding may be had against any sub- 
sequent purchaser who may refuse to pay; and the 
officer may, in his discretion, thereafter reject the bid of 
any person so refusing. 

Src. 247. The two preceding sections shall not be 
construed to make the officer liable for any more than the 
amount bid by the second or subsequent purchasers and 
the amount collected from the purchaser refusing to pay. 

Src. 248. When the purchaser of any personal prop- 
erty, capable of manual delivery, shall pay the purchase 


money, the officer making the sale shall deliver to the” 


purchaser the property, and, if desired, shall execute and 
deliver to him a certificate of the sale and payment. 
Such certificate shall convey to -the purchaser all the 
right, title and interest which the debtor had in and to 
such property on the day the execution was levied. 

Sec. 249. When the purchaser of any personal prop- 
erty not capable of manual delivery shall pay the pur- 
chase money, the officer making the -sale shall execute 
and deliver to the purchaser a certificate of sale and pay- 
ment. Such certificate shall convey to the purchaser all 
right, title and interest which the debtor had in and to 
such property on the day the execution was levied. 
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Src. 250. Upon a sale of real property, the purchaser 
shall be substituted to, and acquire all the right, title, 
interest and claim of the judgment debtor thereto; and 
when the estate is less than a leasehold of two years’ un- 
expired term, the sale shall be absolute. In all other 
cases the property shall be subject to redemption, as pro- 
vided in this chapter. The officer shall give to the pur- 
chachaser a certificate of sale, containing— rst, a par- 
ticular description of the real property sold; second, the 
price bid for each distinct lot or parcel; third, the whole 
price paid ; fourth, when subject to redemption, it shall 
be so stated. And when the judgment under which the 
sale has been made is made/payable in a specified kind 
of money or currency, the/ certificate shall also state the 
kind of money or curreycy in which such redemption 
may be made, and which/ shall be the same as that speci- 
fied in the judgment. duplicate of such Certificate 
shall be filed in the office of the recorder of the county. 

Src. 251. Property sold subject to redemption, as 
provided in the last section, pr any part sold separately, 
may be redeemed in the manner hereinafter provided, 
by the following persons, or their successors in interest : 
frst. The judgment debtor, or his successor in interest, 
in the whole or any part of the property. Second. A 
creditor having a lien by judgment or mortgage on-the 
property sold. The persons mentioned in the second 
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s redemptioners.” 

Seç. 252. The judgment debtor, or a redemptioner, 
may redeem the property from the purchaser within six 
months after the sale on paying the purchaser the 
amount of his purchase, with eighteen per cent. thereon 
in addition, together with the amount of any assessments 
or taxes which the purchaser may have paid thereon ; 
_ and if the purchaser be also a creditor, having a lien 
prior to that of the redemptioner other than the judg- 
ment under which the purchase was made, the amount 
of such lien, with interest. 

Sro. 253. If the property be so redeemed by a re- 
demptioner, either the judgment debtor or another re- 
demptioner may, within sixty days after the last redemp- 
tion, again redeem it from the last redemptioner on 
paying the sum paid on such last redemption, with four 
per cent. thereon in addition, and the amount of any 
assessments or taxes which the said last redemptioner 
_ may have paid thereon after the redemption by him, 
‘with interest on such amount, and the amount of any 
łiens held by said last redemptioner prior to his own, 
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with interest in addition; provided, that the judgment 
under which the property was sold need not be paid at 
a lien. The property may be again redeemed, and as 
often as the debtor or a redemptioner, within sixty days 
after the last redemption, pay the amount of the last re- 
demption, with four per cent. thereon in addition, and 
the amount of any assessments or taxes which the said 
last previous redemptioner paid after the redemption by 
him, with interest thereon, and the amount of any liens 
other than the judgment under which the property was 
sold, held by the said last redemptioner previous to his 
own, with interest. Notice of redemption shall be given 
to the sheriff. If no redemption be made within six 
months after sale, the purchaser or his assignee, shall be 
entitled to a conveyance; or if sọ redeemed whenever 
sixty days have expired, and no other redemption has 
been made, and notice thereof given, the time for re- 
demption shall have expired, and the last redemptioner, 
or his assignee, be entitled to a sheriffs deed. If the 
debtor redeem at any time before the time for redemp- 
tion expires, the effect of the sale shall be terminated, 
and he be restored to his estate. 

Src. 254. The payments mentioned in the last two 
sections may be made to the purchaser or redemptioner, 
as the case may be, or for him, to the officer who made 
the sale. When the judgment under which the sale has 
been made is payable in a specified kind of money or 
currency, said payments shall be made in the same kind 
of money or currency, and a tender of the money shall 
be equivalent to payment. 

Src. 255. A redemptioner shall produce to the 
officer, or person. from whom he seeks to redeem, and | 
serve with his notice to the sheriff —Zirst, a copy of the 
docket of the judgment under which he claims the right 
to redeem, certified by the clerk of the court, or of the 
county, where the judgment is- docketed; or, if he re- 
deem upon a mortgage or other lien, a note of the record 
thereof, certified by the recorder ; second, a copy of any 
assignment necessary to establish his claim, verified by 
the affidavit of himself, or of a_subscribing witness 
thereto ; and, third, an affidavit by himself, or his agent, 
showing the amount then actually due on the lien. 

Src. 256. Until the expiration of the time allowed 
for redemption, the court may restrain the commission 
of any waste on the property, by order granted, with or 
without notice, on the application of the-purchaser or the 
judgment creditor. But it shall not be deemed waste 
for the person in possession of the property at the time 
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.... Of sale, or entitled to possession afterward during 


paces 


the period allowed for redemption, to continue to use it 
in the same manner in which it was previously used, or 
to use it in the ordinary course of husbandry, or to 
make the necessary repairs of buildings thereon, or to 
use wood or timber on the property therefor, or for the 
repair of fences, or for fuel in his family, while he occu- 
pies the property. | 

Sec. 257. The purchaser, from the time of the sale 
until a redemption, and a redemptioner, from the time 
of his redemption until another redemption, shall be en- 
titled to receive from the tenant in possession the rents, 
issues and profits of the property sold, or the value of 
the use and occupation thereof; provided, that in the 
case the property shall be redeemed as provided in this 
act, the amount of such rents and profits which he may 
have been entitled to claim or receive, unless such claim 
shall be re-leased to the person claiming suck right of 
redemption, shall be deducted from the amount which 
such purchaser or redemptioner would be entitled to 
receive on such redemption. ~ 

Sec. 258. If the purchaser of the real property sold 
on execution, or his successor in interest, be evicted 
therefrom in consequence of irregularity in the proceed- 
ings concerning the sale or of the removal or discharge 
of the judgment, he may recover the price paid, with 
interest, from the judgment creditor. If the purchaser 
of property at a sheriffs sale, or his successor in interest, 
fail to recover possession in consequence of irregularity 
in the proceedings concerning the sale, or because the 
property sold was not subject to execution and sale, the 
court having jurisdiction thereof shall, on petition of such 
party in interest, or his attorneys, revive the original judg- 
ment for the amount paid by such purchaser at the sale, 
with interest thereon, from the time of payment, at the 


same rate that the original judgment bore; and when so _ 


revived, the said judgment shall have the same effect as 
the original judgment of said court, of that date, and 
bearing interest as aforesaid; and any other or after 
acquired property, rents, issues or profits‘of the said 
debtor shall be liable to levy and sale under execu- 
tion in satisfaction of such debt; provided, that no 
property of such debtor sold, bona fide, before the filing 
of such petition: shall be subject to the lien of such judg- 
ment; and provided further, that notice of the filing of 
such petition shall be made by filing a notice thereof in 
the recorder’s office of the county where such property 
may be situated, and that said judgment shall be revived 
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in the name of the original plaintiff, or plaintiffs, for the 
use of said petitioner, the party in interest. All sales 
ordered by the court shall be conducted in the same 
manner as sales upon execution. 


CHAPTER XVIII. 


Proceedings Supplementary to the Execution. 


SEcTION 259. Debtor required to answer concerning his property. 
260. Proceedings to compel debtor to appear; in what cases he 
may be arrestea; what bail may be given. 
261. Any debtor may satisfy execution, 
262. Examination of debtor and other persons, 
263. Witness required to testify. 
264. Property applied on execution. 
265. Proceedings upon claim of another, or on denial of indebted 
ness, : : 
266. Disobedience how punished. 


Debtor re Bec. 259. When an execution against property of 
quired to the judgment debtor, or of any one of several debtors in 
cerning his the same judgment issued to the sheriff of the county 
“= where he resides, or, if he do not reside in this Territory, 
to the sheriff of the county where the judgment roll is 
filed, is returned unsatisfied, in whole or in part, the 
judgment creditor, at any time after such return is made, 
ig entitled to an order from the judge of the court, or a 
probate judge, requiring such judgment debtor to appear 
and answer concerning his property before such judge, 
j or a referee appointed by him, at a time and place speci- 
i fied in the order; but no judgment debtor must be re- 
quired to attend before a judge or referee out of the 

county in which he resides. 
E A Src. 260. After the issuing of an execution against 
E ingstocom- property, and upon proof by affidavit of a party, or other- 
toappear. wise, to the satisfaction of the court, or of a judge 
- thereof, or a probate judge, that any judgment debtor 
has property which he unjustly refuses to apply towards 
the satisfaction of the judgment, such court or judge 
a _ may, by an order, require the judgment debtor to appear 
at a specified time and place before such judge, or a 
referee appointed by him, to answer concerning the same; 
and such proceedings may thereupon be had for the appli- 
cation of the property of the judgment debtor toward 
mwnt the satisfaction of the judgment as are provided upon 
cases he. the return of an execution. Instead of the order requir- 
asda: ing the attendance of the judgment debtor, the judge 
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may, upon affidavit of the judgment creditor, his agent 
or attorney, if it appear to him that there is danger of the 
debtor absconding, order the sheriff to arrest the debtor 
and bring him before such judge. Upon being brought 
before the judge, he may be ordered to enter into an 
undertaking, with sufficient security, that he will attend, 
from time to time, before the judge, or referee, as shall 
be directed during the pendency of proceedings, and 
until the final determination thereof, and will not in the 
‘meantime dispose of any portion of the property not 
exempt from execution. In default-of entering into such 
undertaking, he may be committed to prison. 

Sec. 261. After the issuing of an execution against 
property, and before its return, any person indebted to 
the judgment debtor may pay to the sheriff the amount 
of his debt, or so much thereof as may be necessary to 
satisfy the execution, and the sheriffs receipt shall be a 
sufficient discharge for the amount so paid. 

Src. 262. After the issuing or return of an execu- 
tion against property of a judgment debtor, or of any 
one of several debtors in the “same judgment, or upon 
proof by affidavit, or otherwise, to the satisfaction of the 
judge, that any person or corporation has property of 
such judgment debtor, or is indebted to him in an 
amount exceeding fifty dollars, the judge may, by an 
order, require such person or corporation, or any officer 
or member thereof, to appear, at a specified time and 
place, before him, or a referee appointed by him, and 
answer concerning the same. - 

Sec. 263. Witnesses may be required to appear and 
testify before the judge, or referee, upon any proceed- 
ings under this act in the samme manner as upon the trial 
of an issue. -— . 

Src. 264. The judge or referee may order any prop- 
erty of the judgment debtor not exempt from execution 
in the hands of such debtor, or any other person, or due 
to the judgment debtor, to be applied towards the satis- 
faction of the judgment. 

Src. 265. If it appears that a person or corporation 


alleged to have property of the judgment debtor, or to i 


be indebted to him, claims an interest in the property 
adverse to him, or denies the debt, the court or judge 
may authorize, by an order made to that effect, the 
judgment creditor to institute a suit against such person 
or corporation for the recovery of .such interest or debt ; 
and the court or judge may, by order, forbid a transfer or 
other disposition of such interest or debt until an action 
can be commenced and prosecuted to judgment. Such 
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order may be modified or vacated by a judge granting 
the same, or the court in which the action is brought, at 
any time, upon such terms as may be just. 

Src. 266. If any person, party or witness disobey an 
order of the referee, properly made, in the proceedings 
before him under this act, he may be punished by the 
court or judge ordering the reference, for a contempt. ~ 


CHAPTER XIX. 


Action for the Foreclosure of Mortgages. 


SEcTION 26%. Proceedings in foreclosure suits. 
268. Surplus money. 
269. Proceedings when debt secured falls due at different times. 
270. Nuisance defined and actions for. 
271. Waste, actions for. 
272. Trespass for cutting or carrying away trees; actions for. 
273. Measure of damages. | 
274. Damages in forcible entry, etc. 
275, Actions to quiet title. 
276. When plaintiff cannot recover costs. 
27%, Title terminating ; what the verdict and judgment. 
278. Value of improvements allowed as a set off. 
279. Order to survey and measure the land in dispute. 
230. Order, what to contain and how served. 
281. Mortgage not a conveyance. 
282. Injunction during foreclosure. 
263. Damages for injury to the possession. 
284. Action not prejudiced by alienation. 
285. Mining claims, local rules govern. 


Sec. 267. There can be but one action for the. 


ings infore- recovery of any debt, or the enforcement of any right 


closure. 


secured by mortgage upon real estate or personal prop- 
erty, which action must be in accordance with the pro- 
visions of this act. In such action the court may, by its 
judgment, direct a sale of the encumbered property, or 
so much thereof as may be necessary, and the application 
of the proceeds of the sale to the payment of the costs 
of the court and the expenses of the sale, and the amount 
due to the plaintiff; and if it appear from the sheriff’s 
return that the proceeds are insufficient, and a balance 
still remains due, judgment can then be docketed for 
such balance against the defendant or defendants per- 
sonally for the debt, and it becomes a lien on the real 
estate of such judgment, debtor, as in other cases on 
which execution may be issued. No person holding a 
conveyance from or under the mortgagor of the property 
mortgaged, or having a lien thereon, which conveyance 


as 
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or lien does not appear of record in the proper office at 
the time of the commencement of the action, need be 
made a party to such action; and the judgment therein 
rendered and the proceedings therein had are as conclu- 
sive against the party holding such unrecorded convey- 
ance or lien as if he had been made a party to the action. 

Sec. 268. If there be surplus money remaining after 
payment of the amount due on the mortgage, lien, or 
encumbrance, with costs, the court -may cause the same 
to be paid to the person entitled to it, and in the mean- 
time may direct it to be deposited in court. 

Src. 269. If the debt for which the mortgage, lien 
or encumbrance is held be not all due, so soon as suff- 
cient of the property has been sold to pay the amount 
due, with cost, the sale shall cease; and afterwards, as 
often as more becomes due for principal or interest, the 
court may, on motion, order more to be sold. Butif the 
property cannot be sold in portions without injury to the 

arties, the whole may be ordered to be sold in the first 
Instance, and the entire debt and costs paid, there being 
a rebate of interest where such rebate is proper. 


Actions for Nuisance, Waste and Wilful Trespass 
in Certain Cases on Real Property. 


Sec. 270. Anything that is injurious to health, or 
indecent, or offensive to the senses, or an obstruction to 
the free use of property, so as to interfere with the com- 
fortable enjoyment of life or property, is a nuisance and 
the subject of an action. Such action may be brought 
by any person whose property is injuriously affected, or 
whose personal enjoyment is lessened by the nuisance; 
and by the judgment the nuisance may be enjoined or 
abated, as well as damages recovered. 

Sec. 271. If a guardian, tenant for life or years, 
joint tenant, or tenant in common of real property, com- 
mit waste thereon, any person aggrieved by the waste 
may bring an action against him therefor, in which 
action there may be judgment for treble damages. 

Src. 272. Any person who shall cut down or carry 
off any wood or underwood, tree or timber, or girdle or 
otherwise injure any tree or timber on the land of an- 
other person, or on the street or highway in front of any 
person’s house, village or city lot, or cultivated grounds, 
or on the commons, or poras grounds of any city or 
town, or on the street or highway in front thereof, with- 
out lawful authority, shall be liable to the owner of such 
land, or to such city or town, for treble the amount of 
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damages which may be assessed therefor in a civil action 
in any court having jurisdiction. 
Src. 273. Nothing in the last section shall authorize 
the recovery of more than the just value of timber 
taken from uncultivated wood land for the repair of the 
public highway or bridges upon the land or adjoining it. 
Sec. 274. If a person recover damages for a forcible 
or unlawful entry in or upon, or detention of, any build- 
ing, or any cultivated real property, judgment may be 
entered for three times the amount at which the actual 
damages are assessed. ` 


Actions to Determine Confiicting Claims to Real 
Property, and Other Provisions relating to Actions Concerne 
ing Real Estate. 


Sec. 275. Am action may be brought by any person 
against another who claims an estate or interest in real 
property adverse to him for the purpose of determining 
such adverse claim. 

Src. 276. If the defendant in such action disclaim in 
his answer any interest or estate in the property, or suffer 
judgment to be taken against him without answer, the 
plaintiff shall not recover costs. 

Src. 277. In an action for the recovery of real prop- 
erty, when the plaintiff shows a right to recover at the 
time the action was commenced, but it appears that his 
right has terminated during the pendency of the action, 
the verdict and judgment shall be according to the fact, 
and the plaintiff may recover damages for withholding 
the property. To 

Sec. 278. When damages are claimed for withhold- 
ing the property recovered, upon which permanent im- 
provements have been made bya defendant, or those 
under whom he claims holding under color o£ title, ad- 
versely to the claims of the plaintiff, in good faith, the 
value of such improvements shall be allowed as a set-off 
against such damages. 

Sec. 279. The court in which an action is pending 
for the recovery of real property, or for damages for an 
injury thereto, may, on motion, upon notice, by either 
party, for geod cause shown, grant an order allowin 
to such party the right to enter upon the property, an 
make survey and measurement thereof, and of any tun- 
nels, shafts or drifts thereon, for the purpose of the 
action, even though entry for such purpose has to be 
made through other lands belonging to parties to the 
action. 
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Sec. 280. The order shall describe the property, and 
a copy thereof shall be served on the owner or occupant ; 
and thereupon such party may enter upon the property, 
with necessary surveyors and assistants, and make such 
survey and measurements; but if any unnecessary injury 
be done to the property, he shall be liable therefor. 

Sec. 281. mortgage of real property shall not be 
deemed a conveyance, whatever its terms, so as to enable 
the owner of the mortgage to recover possession of the 
real property without a foreclosure and sale. 

Src. 282. The court may, by injunction, on good 
cause shown, restrain the party in possession from doin 
any act to the injury of real property during the fore- 
closure of a mortgage thereon, or after a sale on execu- 
tion, before a conveyance. 


Src. 283. When real property shall have been sold 


on execution, the purchaser thereof, or any person who th 


may have succceded to his interest, may, after his estate 
becomes absolute, recover damages for injury to the 
property by the tenant in possession after sale and before 
possession is delivered under the conveyance. 

Sec. 284. An action for the recovery of real prop- 
erty against a person in possession cannot be prejudiced 
by an alienation made by-such person, either before or 
after the commencement of the action. f 

Sec. 285. In actions respecting. mining claims proof 
must be admitted of the customs, usages or regulations 
established jand in force at the bar, diggings, or in the 
district embracing such claims; and such customs, 
usages and regulations, when not in conflict with the 
laws of this Territory, must govern the decision of the 
action. 


CHAPTER XX. 


Actions for Partition of Real Property. 


SECTION 286. Who may bring actions for partition. 
287. Interest of all parties must be set forth. ~— 
288. Lien-holders who are not made parties. 
289. Plaintiff must file notice of lis pendens. 
290. Persons interested to be summoned. 
291. Unknown parties may be served by publication. 
292. Answer of defendants what to contain. 
298. Rights of parties ascertained in the action. 
294. Partial partition, ' a 
295, Lien-holders made parties, or their rights ascertained by 
referee, 
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SECTION 296. Lien-holders notified to appear before referee. 
297. Sale, partition, referee. i $ 
298. Partition made according to the rights of the parties. 
299. Report of referees. 
300. Court may set aside or affirm report; upon whom judgment 
to be conclusive. i 
Wi. Tenants for less than ten years not affected- 
202. Expenses of partition apportioned. 
308. Lien charged according to its share. 
$04. Estate for life, etc., may be set apart, 
05. Application of proceeds. <o 
306. Other securities may first be required to be exhausted. 
30%. Proceeds of sale, disposition of. : 
308. When the cause may be continued for the đetermination of 
claims. 
309. Sales by referees must be at auction. 
310, Terms of sale directed by the court. 
811. Security for purchase money may be taken by referee. 
$12. Tenants, compensation for their estate. 
- 818. Court may fix such compensation. 
314. Court must protect tenants unknown, 
315. Future, contingent, or vested interest protected. 
316. Terms; separate sale. 
317. Who may not be purchasers. 
$18. Referees must report sale to the court. 
319. If confirmed, conveyances may be executed. 
820. Lien-holder, & purchaser. 
821. Conveyances recorded will be a bar against parties. 
$22. Proceeds of sale to be invested. 
323. Inyestment made in recorder’s name. 
8%. Securities taken in the names of parties in interest. 
$25. Duty of recorder making investments. 
326. Partition; unequal compensation adjudged. 
327. Share of infant paid to guardian. 
$28. Guardian of insane person to receive proceeds. 
329, Gnardian may consent to partition without action. 
330. Costs, a lien upon the shares of the parties. 
$31. Single referees may be appointed. 
332. Abstract of title. 


Src. 286. When several co-tenants hold and are in 
possession of real property, parceners, or joint tenants 
in common, in which one or more of them have an 
estate of inheritance, or for life or lives, or for years, an 
action may be brought by one or more such persons for 
a partition thereof, according to the respective rights of 
the persons interested therein; and for a sale of such 
property, or a part of it, if it appear that a partition 
cannot be made without great prejudice to the owners. 

Src. 287. The interests of all persons in the property, 
whether such persons be known or unknown, shall be set 
forth in the complaint, specifically and particularly, as 
far as known to the plaintiff; and if one or more of the 
parties, or the share or quantity of interest of any of the 
parties, be unknown to the plaintiff, or be uncertain or 
contingent, or the ownership of the inheritance depend 
upon an executory devise, or the remainder be a contin- 
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gent remainder, so that such parties cannot be named, 
that fact shall be set forth in the complaint. 

Src. 288. No persons who have or claim any liens 
upon the property, by mortgage, judgment, or other- 
. wise, need be made parties to the action, unless such 
liens be matters of record. i 

Sec. 289. Immediately after filing the complaint the 
plaintiff shall record in the office of the recorder of the 
county, or of the several counties, in which the property 
is situated a notice of the pendency of the action, con- 
taining the names of the parties, so far as known, the 
object of the action, and a deseription of the property to 
be affected thereby. From the time of the filing it 
shall be deemed notice to all persons. l 

Sec. 290. The summons shall be directed to all the 


joint tenants and tenants in common, and all persons p 


having any interest in or any liens of record, by mort- 
gage, judgment, or otherwise, upon the property, or 
upon any particular portion-thereof, and generally to all 
persons unknown who have or claim any interest in the 
property. r 5 

Szo. 291. Ifa party having a share or interest is un- 
known, or any one of the known parties reside out of the 
Territory or cannot be found therein, and such fact is 
made to appear by affidavit, the summons may be served 
on such absent or unknown party by publication, as in 
other cases. When publication is made, the summons 
as published shall be accompanied by a brief description 
of the property which is the subject of the action. 

Src. 292. The defendants who have been personally 
served with the summons and a certified copy of the 
complaint, or who have appeared without such service, 
shall set forth in their answers, fully and particularly, 
the origin, nature and extent of their respective inter- 
ests in the property ; and if such defendants claim a lien 
upon the property, by mortgage, judgment or otherwise, 
they shall state the original amount and date of the same, 
and the amount remaining due thereon, and whether 
the amount has been secured in any way or not, and, 
if secured. the extent and nature of the security, or 
they shali be deemed to have waived their right to such 

ien. 

Src. 293. The rights of several parties, plaintiff as 
well as defendants, may be put in issue, tried and deter- 
mined in such action; and when a sale of the premises 
` is necessary, the title shall be ascertained by proof to the 
satisfaction of the court before the judgment of sale 
shall be made; and when service of the complaint has 
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been made by publication, like proof shall be required of 
the right of the absent or unknown parties before such . 
judgment is rendered, except that, where there are sev- 
eral unknown persons having an interest in the prop- 
erty, their rights may be considered together in the 
action, and as between themselves. ' 

Src. 294. Whenever from any cause it is, in the 
opinion of the court, impracticable or highly inconve- 
nient to maké a complete partition, in the first instance, 
among all the parties in interest, it shall be lawful for 
the court to first ascertain and determine the share or 
interest respectively held by the original co-tenants, and 
thereupon to adjudge and cause a partition to be made 
as if such original co-tenants were the parties, and sole 
parties in interest, and the only parties to the action, and 
thereafter to proceed in like manner to adjudge and 
make partition separately of each share, or portion so 
ascertained and allotted, as between those claiming under 
the original tenant, to whom the same shall have been 
so set apart, or allow them to remain. tenants in common 
thereof, as they may desire. 

Src. 295. If it appear to the court, by the certifi- 
cate of the county recorder, or by the sworn or verified 
statement of any person who may have examined and 
searched the records, that there are outstanding liens or 
encumbrances of record upon such real property, or any 
part or pertion thereof, which existed and were of record 
at the time of the commencement of the action, and the 
persons holding such liens are not made parties to the 
action, the court must either order such persons to be 
made parties to the action, by an amendment or supple- 


mental complaint, or appoint a referee to ascertain 


whether or not such liens or encumbrances have been 
paid, or, if not paid, what amount remains due thereon, 
and their order among the liens or encumbrances sev- 
erally held by such persons and the parties to the action, 
and whether the amount remaining due thereon has 
been secured in any manner, and, if secured, the nature 
and extent of the security. 

Src. 296. The plaintiff shall cause a notice to be 
served, a reasonable time previous to the day for appear- 
ance before the referee appointed, as provided in the 
last section, on each person having outstanding liens of 
record who is not a party to the record, and is not a 
party to the action, to appear before the referee at a 
specified time and place, to make proof by his own aff- 
davit or otherwise of the true amount due, or to become 
due, contingently or absolutely, thereon. In case such 
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person be absent, or his residence be unknown, service 
may be made by publication, or notice to his agent, 
under the direction of the court, in such manner as may 
be proper. The report of the referee thereon shall be 
made to the court, and shall be confirmed, modified or 
set aside, and a new reference ordered, as the justice of 
the case may require. 

Src. 297. If it be alleged in the complaint and estab- 
lished by evidence, or if it appear by the evidence with- 
out such allegation inf the complaint, to the satisfaction 
of the court, that the property, or any part of it, is so 
situated that partition cannot be made without great prej- 
udice to the owners, the court may order a sale thereof. 
Otherwise, upon the requisite proofs being made, it shall 
order a partition, according to the respective rights of 
the parties, as ascertained by the court, and appoint ref- 
erees therefor; and shall designate the portion to remain 
undivided for the owners whose interests remain un- 
known or are not ascertained. 

Sec. 298. In making the partition the referee shall 
divide the property and allot the several portions thereof 
to the respective parties, quality.and quantity relatively 
considered, according to the respective rights of the 


parties, pursuant tu the provisions of this act, designating ' 


the several portions by proper land marks, and may 
employ a surveyor, with the necessary assistants, to aid 
therein. 

Sec. 299. The referees shall make a report of their 
proceedings, specifying therein the manner of executing 
their trust, describing the property divided, and the 
shares allotted to each party, with a particular descrip- 
tion of each share. 

- Src. 800. The court may confirm, change, modify or 
set aside the report, and, if necessary, appoint new ref- 
erees. Upon the report being confirmed, judgment shall 
be rendered that such partition be effectual forever, 
which judgment shall be binding and cenclusive—First, 
on all persons named as parties to the action and their 
legal representatives, who have at the time any interest 
in the property divided, or any part thereof, as owners 
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in fee, or as tenants for life, or for years; or as entitled . 


to the reversion, remainder, or the inheritance of such 
property, or any part thereof, after the termination of a 
particular estate therem, and who by any contingency 
may be entitled to a beneficial interest in the property, 
or who have an interest in any undivided share thereof, 
as tenants for years or for life; second, on all persons 
interested in the property who may be unknown to whom 
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notice shall have been given of the action for partition 
by publication ; and, thard, on all other persons claiming 
from such parties or persons, or either of them. And 
no judgment is invalidated by reason of the death of any 
party before final judgment or decree, but such judg- » 
ment or decree is as conclusive against the heirs, legal 
representatives or assigns of such decedent as if it had 
been entered before his death. . 

Src. 301. But such judgment and partition shall not 
affect tenants for years less than ten to the whole of the 
property which is the subject of the partition. 

Sec. 802. The expenses of the referees, including 
those of a surveyor and his assistants, when employed, 
shall be ascertained and allowed by the court, and the 
amount thereof, together with the fees allowed by the 
court to the referees, shall be apportioned among the 
different parties to the action equitably. 

Sec. 303. When a lien is on an undivided interest or 
estate of any of the parties, such lien, if a partition be 
made, shall thenceforth be a charge only on the share 
assigned to such party; but such share shall be first 
charged with its just proportion of the costs of the par- 
tition in preference to such lien. 

Sec. 804. When a part of the property only is 
ordered to be sold, if there be an estate for life or years 
in an undivided share of the whole property, such estate 
may be set off in any part of the property not ordered 
to be sold. aN . 

Sec. 305. The proceeds of the sale of the encum- 
bered property shall be applied, under the direction of 
the court, as follows: First. To pay its just proportion 
of the general costs of the action.” Second. To pay the 
cost of the reference. Third. To satisfy and cancel of 
record the several liens, in their order of priority, by 
payment of the sums due and to-become due, the amount 
due to be verified by affidavit at the time of payment. 
Fourth. The residue among the owners of the property 
sold, according to their respective shares therein. 

Szo. 306. Whenever any party to an action who 
holds a lien upon the property, or any part thereof, has 
other securities for the payment of the amount of such 
lien, the court may, in its discretion, order such securi- 
ties to be exhausted before a distribution of the proceeds 
of sale, or may order a just deduction to be made from 
the amount of the lien on the property, on account 
thereof. 

Sec. 307. The proceeds of sale and the securities 
taken by the referees, or any part thereof, shall be dis- 
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tributed by them to the persons entitled thereto when- 


ever the court so directs. But in case no direction be 
given, all such proceeds and securities shall be paid into 
court, or deposited therein, as directed by the court. 

Sec. 308. When the proceeds of sale of any share or 
parcel belonging to persons who are parties to the action, 
and who are known, are paid into court, the action may 
be continued, as between such parties, for the determi- 
nation of their respective claims thereto, which shall be 
ascertained and adjudged by the court. Further testi- 
‘mony may be taken in court, or by a referee, at the dis- 

retion of the court, and the court may, if necessary, 
equire such parties to present the facts or law in con- 
troversy, by pleadings, as in an original action. 

Sec. 309. All sales of real. property made by ref- 
erees under this chapter shall be made by public auction 
to the highest ‘bidder, upon notice published in the 
_ manner required for the sale of real property on execu- 


tion. The notice shall state the terms of sale, and, if the - 


property, or any part of it, is to be sold, subject to a prior 
estate, charge or lien, that shall be stated in the notice. 

Src. 310. The court shall, in the order for sale, 
direct the terms of credit which may be allowed for the 
purchase-money of any portion of the premises of which 
it may direct a sale or credit, and for that portion of 
which the purchase-money is required by the provisions 
hereinafter contained, to be invested for the benefit of 
unknown owners, infants, or parties out of the Territory. 

Src. 811. The referees may take separate mortgages 
and other securities for the whole or convenient portion 
of the purchase-money of such parts of the property as 
are directed by the court to be sold on credit for the 
shares of any known owner, of full age, in the name of 
such owner; and for the shares of an infant, in the name 
of the guardian of such infant; and for other shares, in 
the name of the clerk of the court and his successors in 
office. 

Src. 312. The person entitled to a tenancy for life 
or years whose estate shall have been sold shall be en- 
titled to receive such sum as may be deemed a reason- 
able satisfaction for such estate, and which the person so 
entitled may consent to accept instead thereof, by an in- 
strument in writing, filed with the clerk of the court. 
Upon the filing of sucliconsent, the clerk shall enter the 
same in the minutes of the court. 

Sec. 313. If such consent be not given, filed and 
entered, as provided in the last section, at or before a 
judgment of sale is rendered, the court shall ascertain 
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and determine what portion of the proceeds of the sale, 
after deducting expenses, will be a just and reasonable 
sum to be allowed on account of such estate, and shall 
order the same to be paid to such party or deposited in 
court for him, as the case may require. 

Src. 314. If the person entitled to such estate for 
life or years be unknown, the court shall provide for the 
protection of their rights in the same manner, as far as 
may be, as if they were known and had appeared. 

Sec. 315. In all cases of sale, when it appears that 
any person has a vested or a contingent future right or 
estate in any of the property sold, the court shall ascer- 
tain and settle the proportional value of such contingent 
or vested right or estate, and shall direct such propor- 
tion of the proceeds of the sale to be invested, secured 
or paid over in such manner as to protect the rights and 
interests of the parties. 

Sec. 316. In all cases of sales of property, the terms 
shall be made known at the time; and if the premises con- 
sist of distinct farms or lots, they shall be sold separately. 

Sec. 817. Neither of the referees, nor any person for 
the benefit of either of them, shall be interested in any 
purchase, nor shall a guardian of an infant party be inter- 
ested in the purchase of any real property being the subject 
of the action, except for the benefit of the infant. All sales 
contrary to the provisions of this section shall be void. 

Src. 818. After completing a sale of the property, 
or any part thereof, ordered to be sold, the referees shall 
report the same to the court, with a description of the 
different parcels of land sold to each pu¥chaser, the name 
of the purchaser, the price paid or secured, the terms 
and conditions of the sale, and the securities, if any, 
taken. The report shall be filed in the office of the 
recorder of the county where the property is situated. 

Src. 319. If the sale be confirmed by the court, an 
order shall be entered directing the referees to execute 
conveyances and take securities pursuant to such sale, 
which they are hereby authorized to do. Such order 
may also give directions to them respecting the dispo- 
sition of the proceeds of the sale. l 

Sec. 320. When a party entitled to a share of the 
property, or an encumbrancer entitled to have his lien 
paid out of the sale, becomes a purchaser, the referees 
may take his receipt for so much of the proceeds of the 
sale as belongs to him. 

Szo. 321. The conveyances shall be recorded in the 
county where the premises are situated, and shall be a 
bar against all persons interested in the property in any 
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way who shall have been named as parties in the action, 
and against such parties and persons as were unknown, 
“if the summons was served by publication, and against 
all persons claiming under them, or either of them, and 


155 


bea bar 
against par« 
ties, 


against all persons having unrecorded deeds or liens at - 


the commencement of the action. . 

Src. 322. When there are proceeds of a sale belong- 
ing to an unknown owner, or to a person without the 
Territory who has no legal representative within it, the 
same shall be invested in securities, or at interest, for 
the benefit of the person entitled thereto. 

Src. 823. When the security of the proceeds of sale 
is taken, or when an investment of any such proceeds is 
made, it shall be done (except as herein otherwise pro- 
vided) in the name of the recorder of the county where 
the papers are filed, and his successors in‘ office shall 
hold the same for the use and benefit of the parties 

‘interested, subject to the order of the court. 

Src. 324. When security is taken by the referees on 
a sale, and the parties interested in such security, by an 
instrument in writing, under their hands, delivered to 
the referees, agree upon the shares and proportions to 
which they are respectively entitled, or when shares and 
proportions have been previously adjudged by the court, 
such securities shall be taken in the name of, and pay- 
able to the parties respectively entitled theréto, and 
shall be delivered to such parties upon their receipt 
therefor. Such agreement and receipt shall be returned 
and filed. with the recorder. _ 

Szoc. 325. The recorder in whose name a security is 
taken, or by whom an instrument is made, and his suc- 
cessors in office, shall receive the interest and principal 
as it becomes due, and apply and invest the same, as the 
court may direct; and must deposit with the county 
treasurer all securities taken, and keep an account, in a 
book provided for that purpose in the recorder’s office, free 
for inspection by all persons, of investments and moneys 
received by him thereon, and the disposition thereof. 

Src. 326. When it appears that partition cannot be 

imade equal between the parties, according to their re- 
|spective rights, without prejudice to the rights and inter- 
ests of some of them, and a partition be ordered, the 
court may adjudge compensation to be made by one 
party to another on account of the inequality; but su¢h 
compensation shall not be required to be made to others 
by owners unknown, nor by infants, unless in case of an 
infant it appear that he has personal property sufficient 
for that purpose, and that his interest will be promoted 
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thereby. And in all cases the court shall have power to 
make compensatory adjustment between the respective. 
parties, ee the ordinary principles of equity. 

Sec. 327. When the share of an infant is sold, the 
proceeds of the sale may be paid by the referee making 
the sale to his general guardian, or the special guardian 
appointed by him in the action, upon giving the security 
required by law, or directed by order of the court. 

Sec. 328. The guardian who may be entitled to the ` 
custody and management of the estate of an insane 

erson, or other person adjudged incapable of conducting 

is own affairs, whose interest in real property shall have 
been sold, may receive, in behalf of such person, his 
share of the proceeds of such real property from the 
referees, on executing, with sufficient sureties, an under- 
taking approved by a judge of the court, or by a probate 
judge, that he will faithfully discharge the trust reposed 
in him, and will render a true and just account to the 
person entitled, or his legal representative. 

Sec. 329. The general guardian of an infant, and 
the guardian entitled to the custody and management of 
the estate of an insane person, or other person adjudged 
incapable of conducting his own affairs, who is interested 
in real estate held in joint tenancy, or in common, or in 
any other manner, so as to authorize his being made a 
party to an action for the partition thereof, may consent 
to a partition without action, and agree upon the share 
to be set off to such infant, or other person entitled, and 
may execute a release in his behalf to the owners of -the 
shares of the parts to which they may be respectively 
entitled, upon an order of the court. 

Src. 330. The costs of partition, including reason- 
able counsel fees expended by the plaintiff for the com- 
mon benefit, fees of referees, and other disbursements, 
shall be paid by the parties respectively entitled to share 
in the lands divided, in proportion to their respective 
interests therein, and may be included and specified in 
the judgment. In that case they shall be a lien on the 
several shares, and the judgment may be enforced by 
execution against such shares, and against other prop- 
erty held by the respective parties. hen, however, a 
litigation arises between some of the parties only, the ~ 
court may require the expenses of such litigation to be 
paid by the parties thereto, or any of them. 

Src. 331. The court, with the consent of the parties, 
may appoint a single referee, instead of three referees, 
in the proceedings under the provisions of this act; and 
the single referee, when thus appointed, shall have all 
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the powers and perform all the duties required of the 
three referees. : 

Sec. 332. If it appears to the court that it was 
necessary to have made an abstract of the title to the 
property to be partitioned, and such abstract shall have 
been procured by the plaintiff, or if the plaintiff shall 
have failed to have the same made before the commence- 
ment of the action, and one of the defendants, shall have 
had such abstract afterwards made, the cost of the 
abstract shall be taxed as costs in the action. 


CHAPTER XXI. 


Actions for the Usurpation of an Office er 
Franchise. 


SECTION 333. Certain writs abolished. 
334. Action for usurpation of an-office or franchise. 
385, Name of person entitled to office to be set forth. 
336. Rights of each determined. 
387. When judgment rendered in favor of applicant. 
338. Damages may be recovered. -> 
339. When several persons claim the office. 
340. Defendant found guilty; the judgment. 


Src. 833. The writ of scire facias, the writ of quo 
warranto, and proceedings by information in the nature 
of guo warranto, are abolished. The remedies obtain- 
able in these forms may hereafter be obtained -by civil 
actions, under the provisions of this chapter. 

Src. 334, An action may be brought by the District 
Attorney, in the name of the people of the United States 
and the Territory of Idaho, upon his own information, 
or upon the complaint of a private party, against any 
person who usurps, intrudes into, or unlawfully holds or 
exercises any public office, civil or military, or any fran- 
chise within this Territory. And it shall be the duty of 
the District Attorney to bring the action whenever he 
has reason to believe that any such office or franchise has 
been usurped, intruded into, or unlawfully held or exer- 
cised by any person, or when he is directed to do so by 
the Governor. 

Szoc. 335. Whenever such action is brought, the Dis- 


trict Attorney, in addition to the statement of the cause } 


of action, may also set forth in the complaint the name 
of the person rightly entitled to the office, with a state- 
ment of his right thereto; and in such case, upon proof 
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ACTIONS in JUSTICES’ COURTS. 


by affidavit that the defendant has received fees ör 
emoluments belonging to the office, and by means of his 
usurpation thereof, an order may be granted by a judge 
of the Supreme Court, or a District Judge, for the arrest 
of such defendant and holding him to bail, and there- 
upon he may be arrestéd and held to bail in the sime 
manner, and with the same effect, and subject to the 
same rights and liabilities as in other civil actions where 
the defendant is subject to arrest. 

Src. 336. In every such case judgment may be ren- 
dered upon the right of the defendant, and also upon 
the tight of the party alleged to be entitled, or only 
upon the right of the defendant, as justice shall require, 

Src. 337. I£ the judgment be rendered upon the 
right of the person alleged to be entitled, and the same 
be in favor of such person, he shall be entitled, after 
taking the oath of office and executing such official bond 
as may be required by law, to take upon himself the 
execution of the office. 

Src. 838. If the judgment be rendered upon the 
right of the person so alleged to be entitled in favor of 
such person, he may recover by action the damages 
which he shall have sustained by reason of the usurpa- 
tion of the office by the defendant. _ 

Szoc. 839. When several persons claim to be entitled 
to the same office or franchise, one action may be brought 
against all such persons, in order to try their respective 
rights to such office or franchise. 

Szo. 840. When a defendant against whom such 
action has been brought is rile he guilty of usurping, 
or intruding into, or unlawfully holding any office, fran- 
chise or privilege, judgment shall be rendered that such 
defendant shall be excluded from the office, franchise or 
privilege, and that he pay the costs of the action. The 
court may also, in its discretion, impose upon the defend- 
ant a fine not exceeding five- thousands dollars, which 
fine, when collected, shall be paid into the treasury of 
the Territory. 


CHAPTER XXII. 


Practice and Proceedings in Justices’? Courts. 


Section 841. Action, in what precinct may be commenced. 
342. Place of trial may be changed in certain cases. 
348. Limitation on the right to change, 

344. To what court transferred, 


a 


PLACE OF TRIAL. 


Srcrton 345. Proceedings after order changing place of trial. 
346. Effect of change. 
347. Transfer of cases to the District Court. 
348. Action how commenced. 
349. Summons may issue within a year- 
350. Waiver of summons. 
351. May appear in person or by attorney. 
352. Infant to appear by guardian. 
353. Summons; how issued, directed, and what to contain. 
354. Time for appea:ance of defendant. a 
355. Alias summons. 
= 356. Same. 
857. Summons, limitation on service of. 
358. Summons, by whom and how served. 
359. Hour for appearance. 
360. Form of pleadings. A 
361. Pleadings in justices’ courts. 
362. Complaint defined. 
363. Demurrer to complaint. 
364. Answer. x = s 
365. Omission of counter claim. 
366. When plaintif may demur to answer. 
367. Proceedings on demurrer. 
368. Amendment of pleadings. 
869. Answer or demurrer to amended pleadings. 


PLACE OF TRIAL OF ACTIONS IN JUSTICES’ COURTS, 


Src. 341. Actions in justices’ courts must be com- 
menced, and, subject to the right to change the place of 
trial, as in this chapter provided, must be tried : 

First—If there be no justices’ court for. the precinct 
or city in which the defendant resides, in any city or 
precinct of the county in which he resides. 

Second—When two or more persons are jointly, or 
jointly and severally, bound in any debt or contract, or 
otherwise jointly liable in the same action, and reside in 
different precincts or different cities of the same county, 
or in different counties, in the precinct’ or city in which 
any of the persons liable may reside. 

Third—In case of injury to the person or property, 
in the precinct or city where the injury was committed, 
or where the defendant resides. 

Fourth—Ilf tor the recovery of personal property, or 
the value thereof, or damages for taking or detaining the 
same, in the precinct or city in which the property may 
be found, or in which the property was taken, or in 
which the defendant resides. 


Fifth—When the defendant is a non-resident of the 


county, in any precinct or city wherein he may bé found. 
Siaxth—When the defendant is a non-résident of the 

Territory, in any precinct or city-in the Territory. 
Seventh—W hen a person has contracted to perform an 

obligation at a particular place, and resides in another 
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ACTIONS IN JUSTICES’ COUBTS: 


coutity, precinct or city, in the precinct or city in which 
such obligation is to be performed, or in which he 
resides. 
Highth—When the parties voluntarily appear, and 
plead without summons, in any precinct or city in the 
Territory. 
Ninth—In all other cases, in the precinct or city in 


` which the defendant resides. 
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changed in 
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Szo. 342. The court may, at any time before trial, 
on motion, change the place of trial in the following 
cases : 

First—When it appears to the satisfaction of the 
justice before whom the action is pending, by aflidavit of 
either party, that such justice is a material witness for 
either party. 

Second—When either party makes and files an affida- 
vit that he believes he cannot have a fair and impartial 
trial before such justice, by reason of the interest, preju- 
dice or bias of the justice. 

Third—When a jury has been demanded, and either 
party makes and files an affidavit that he cannot have a 
fair and impartial trial on account of the bias or preju- 
dice of the citizens of the precinct or city against him., 

Lourth—W hen, from any cause, the justice is disqual- 
ified from acting. 

Fifth—When the justice is sick or unable to act. 

Sro. 343. The place of trial cannot be changed, on 
motion of the same party, more than once, upon any or - 
all of the grounds specified in the first, second and third 
subdivisions of the preceding section. 

Szo. 844. When the court orders the place of trial to 
be changed, the action must be transferred for trial to a 
court the parties may agree upon; and if they de not so 
agree, then to another justices’ court in the same county. 

Sec. 345. After an order has been made transferring 
the action for trial to another court, the. following pro- 
ceedings must be had: 

Lirst—The justice ordering the transfer must imme- 
diately transmit to the justice of the court to which it is 
transferred, on payment by the party applying of all the 
costs that have accrued, all the papers in the action, to- 
gether with a certified transcript from his docket of the 
proceedings therein. 

Second—Upon the receipt by him of such papers, the 
justice of the court to which the case is transferred must 
issue a notice, stating when and where the trial will take 

lace, which notice must be served upon the parties at 
east one day before the time fixed for trial. 


_ 
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Sec. 346. From the time the order changing the Erectot 
place of trial is made the court to which the action is chee. 
thereby transferred has the same jurisdiction over it as. 
though it had been commenced in snch court, l 

Src. 347. The parties shall not be at liberty to give transfer ot 
evidence by which the question of title to real property cases to the 
shall be raised on the trial before a justice, and if 3¢ court. 
appear from the plaintiffs own showing on the trial, .or 
from the answer of the defendant, verified by his oath, or 
that of his agent or attorney, that the determination of 
the action will necessarily involve the decision of a ques- 
tion of title to real property, the justice shall suspend all 
further proceedings in the action, and certify the plead- 
ings, or, if the pleadings be oral, a transcript of the same 
from his docket, to the District Court of the county ; 
and from the time of filing such pleadings or transcript 
with the clerk, the District Court shall have over the 
action the same jurisdiction as if it were originally com- 
menced therein; provided, that when the pleadings or 
transcript are certified to the district court upon the 
answer of the defendant, he shall file an undertaking, 
with two or more sufficient sureties, to be approved by 
the justice, to the effect that they will pay the costs of 
i action if it be decided against him by the District 

ourt. ; - 


MANNER OF COMMENCING ACTIONS IN JUTSICES COURTS. 


Src. 348. An action in a justices’ court is COM- action how 
menced by filing a complaint and issuing a summons Commenced 
thereon, or by the voluntary appearance and pleading 
of the parties. i 

Sec. 349. The court must endorse on the complaint Summons 
the date upon which it was filed, and at any time within mAy issue 
one year thereafter the plaintiff may have summons year. 
issued. ; 

Src. 350. At any time after the complaint is filed waiver or 
the defendant may, in writing, or by appearing and ®™mons. 
pleading, waive the issuing of summons. 

Szo. 351. Parties in justices’ courts may appear and Appear in 
act in person, or by attorney, and any person, except the Byattorney. 
constable by whom the summons or jury process was `° 
served, may act as attorney. 


Sec. 352. When an infant is a party, he must appear intanttoap- l 


either by his general guardian, if he have onņẹ, or by a Pean 

guardian appointed by the justice, as follows: es 
. First—lf the infant be plaintiff, the ba poate 

must be made before the summons is issued, upon the 
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ACTIONS IN JUSTICES’ COURTS. 


application of the infant, if he be of the age of fourteerm 
years; if under that age, upon the application of a rela- 
tive or friend. 

Second—If the infant be defendant, the guardian 
must be appointed at the time the summons is returned 
or before the answer. It is the right of the infant to 
nominate his own guardias. if the infant be over fourteen 
years of age; otherwise, the justice must make the 
appointment. i , 

Sec. 353. The summons must be directed to the de- 
fendant and signed by the justice, and must contain : 

First—The title of the court, name of the eounty and 
precinct or city in which the action is commenced, amd 
the names of the parties thereto. 

Second—A. sufficient statement of the cause of actiorr, 
in general terms, to apprise the defendant of the nature 
of the claim against him. 

Third—A. direction that the defendant appear and 
answer before the justice at his office at a time specified 
in the summons. 

Fourth—m an action arising on a contract for the re- 
covery of money or damages only, a notice that, unless 
the defendant so appears and answers, the plaintiff will 
take judgment for the sum claimed by him (stating it). 

Fifth—tIn other actions, a notice that, unless defend- 
ant so appears and answers, the plaintiff will apply to 
the court. for the relief demanded. If the plainit has 
appeared by attorney, the name of the attorney must be 
endorsed on the summons. . 

Src. 354. The time specified im the summons for th 
appearance of the defendant must be as follows: 

orst—If~an order of arrest is endorsed on the sum- 
mons, forthwith. 

Second—In all other cases, not less than three days 
nor more than ten days from its: date. 

Sec. 355. If the summons is returned without being 
served upon any or all of the defendants, upon notice 
and demand of the plaintiff, an alias summons may be 
issued in the sarhe form as the original, except that 
he may fix the time for the appearance of the defendant 


_ at a period not to exceed ninety days from its date. 


Sec. 356. The justice may, within a year from the 
date of the filing of the complaint, issue as many alias 
summons as may be demanded by the plaintiff. 

Sec. 357. The summons cannot be served out of the 
county of the justice before whom the action is brought, 
except where the action is brought on a joint obligation 
or contract of twe or more persons who reside in differ- 


“PLEADINGS. 


i | 


ent counties, and the summons has been served upon the 
defendant resident of the county, in which case the sum- 
mons may be served upon the other defendants out of 
the county, and except also when an action is brought 
against a party who has contracted to perform an obliga- 
tion at a particular place, and resides in a different 
county, in which case summons may be served in the 
county where he resides. When the defendant resides 
in the county, the summons cannot be served within two 
days of the time fixed for the appearance of the defend- 
ant. When he resides out of the county, and the sum- 
mons is served out of the county, the summons cannot 
be served within thirty days of such time. 

Src. 358. The summons may be served by a sheriff 
or constable of the county, or by any male resident of 
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the county over twenty-one years of age, and must be serv 


served and returned as prescribed in sections twenty- 
eight and twenty-nine of this act; or it may be served 
by leaner and sections thirty and thirty-one, so far 
as they relate to the publication of summons, are made 
applicable to justices’ courts; the word “ justice” being 
substituted for the word “judge” wherever the latter 
word occurs. | 

Src. 359. The parties are entitled to one hour in 
which to appear after the time fixed in the summons, but 
are not bound to remain longer than that time, unless 
both parties have appeared, and the justice being present 
is engaged in the trial of another cause. 


PLEADINGS IN JUSTICES’ COURTS. 


Szoc. 360. Pleadings in justices’ courts : 

First—Are not required to be in any particular form, 
but must be such as to enable a person of common under- 
standing to know what is intended. 

Second—May, except the complaint, be oral or in 
writing. l 

Third—Must not be verified, unless otherwise provided 
in this act. 

Fourth—If in writing, must be filed with the justice. 
. Hifth—Tf oral, an entry of their substance must be 

made in the docket. 
Src. 361. The pleadings are: 
First—The complaint by the plaintiff. 
Second—The demurrer to the complaint. _ 
Third—The answer by the defendant. © 
Fourth—The demurrer to the answer. 
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ACTIONS IN JUSTICES COURTS. 


Szo. 362. The complaint in justices’ courts is a con- ` 
cise statement, in writing, of the facts constituting the 
plaintiff's cause of action, or a copy of the account, note, 
bill, bond, or mstrument on which the action is based. 

Src. 363. -The defendant may, at any time before 
answering, demur to the complaint. 

Sec, 364. The answer may contain a denial of any 
or all of the material facts stated in the complaint which 
the defendant believes to be untrue, and also a statement, 
in a plain and direct manner, of any other facts constitu- 
ting a defense or counter-claim upon which an action 
might be brought by the defendant against the plaintiff 
in‘a justices’ court. © 

Sec. 365. If the defendant omit to set up a counter- 
claim in the cases mentioned in the last section, neither 
he nor his assignee can .afterwards maintain an action 
against the plaintiff therefor. - 

Src. 366. When the answer contains new matter in 
avoidance, or constituting a defense or counter-claim, the 
plaintiff may, at any time before the trial, demur to the 
same for insufficiency, stating therein the grounds of such 
demurrer. | 
i Src. 867. The proceedings on demurrer are as fol- 

ows: 

First—If the demurrer to the complaint is sustained, 
the plaintiff may, within such time (not exceeding two 
days) as the court allows, amend his complaint. 

Second—If the demurrer to the complaint is over- 
ruled, the defendant may answer forthwith. 

Third—Ilf the demurrer to an answer is. sustained, 


_ the defendant may amend his answer within such time 


Amends 
ment of 
pleadings, 


(not exceeding two days) as the court may allow. 

Fourth—If the demurrer to an answer be overruled, 
the action must proceed as if no demurrer had been 
interposed. 

Szo. 368. Either party may, at any time before the 
conclusion of the trial, amend any pleading; but if the 
amendment is made after issue joined, and it appears to the 
satisfaction of the court, by oath, that an adjournment is 
necessary to the adverse party in consequence of such. 
amendment, an adjournment must be. granted. The 
court may also, in its discretion, when an adjournment 
will by the amendment be rendered necessary, require,. 
as a condition to the allowance of such amendment made 
after issue joined, the payment of costs to the adverse 
party, to be fixed by the court, not- exceeding twenty 
dollars. The court may also, on such terms as may be 


just, and on payment of costs, relieve a party from 
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a judgment by default. taken against him by his mistake, 
inadvertence, surprise or excusable neglect; but the 
application for such relief must be made within ten days 
after the entry of the judgment and upon an affidavit ` 
showing good cause therefor. 

Src. 369. When a pleading is amended, the adverse Answer or 
party may answer or demur to it within such time (not pocorn to 
exceeding two days) as the court may allow. pleadings. 


CHAPTER XXIII. 


Provisional Remedies in Justices’ Courts. 


Sxcrion 370. Order of arrest and arrest of defendant. 
871. Affidavit and undertaking for order of arrest. 
372. Defendant arrested; proceedings. 
873. Officer must give notice of arrest. 
874. Defendant detained. 
315. Writ of attachment. >- = 
876. Undertaking on attachment, 
377. The writ of attachment. 
878. Certain sections applicable. 
379, Same. 


ARREST AND BAIL. 


Sec. 370. An order to arrest the defendant may be -order ofar- 
endorsed on a summons issued by the justice, and the rest and ar 
defendant may be arrested thereon by the sheriff or con- fondant. 
- stable at the time of serving the summons, and brought ` 

before the justice, and there detained until duly is 
charged, in the following cases: i 

frst—In an action for the recovery of money or 
damages on a cause of action arising upon contract, 
express or implied, when the defendant is about to 
depart from the Territory with intent to defraud his 
creditors, ye 

Second—In an action for a fine or penalty, or for money 
or property embezzled or fraudulently misapplied or 
converted to his own use, by one who received it in a 
fiduciary capacity. 

Third—When the defendant has been guilty of fraud 
in contracting the debt or increasing the obligation for 
which the action is brought. _ 2 

Fourth—W hen the defendant has removed, concealed 
or disposed of his property, or is about to do so, with - ` 
intent to defraud his creditors. ) 


> 
2 


See 
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But no female can be arrested in any action. When 
the debtor is in another county than that in which the 
writ of arrest was issued, he may be arrested in that 
county upon the written direction of a magistrate of 
that county indorsed upon the warrant, signed by him - 
with his name and office, and dated at the county, city 
or town where it is made, to the following effect :. “ This 


warrant may be executed in the county of ——;” or as 
the case may be. ; i 
Affidavit Sec. 371. Before an order of arrest can be made, the 


fakingfor party applying must prove to the satisfaction of the 


orderof Justice, by the affidavit of himself or some other person, 
the facts upon which the application is founded. The 
plaintiff must also execute and deliver to the justice a 
written undertaking, in the sum of one hundred dollars, 
with sufficient sureties, to’ the effect that the plaintiff 
will pay all costs that may be adjudged to the defendant, 
and all damages which he may sustain by reason of the 
arrest, if the same be wrongful or without sufficient 
canes not exceeding the sum specified in the under- 
taking. 
Defendant Sec. 372. The defendant, immediately upon being 
arrested. = arrested, must be taken to the office of the justice who 
made the order, and, if he is absent or unable to try the 
action, or if it appears to him by the affidavit of the 
defendant that he is a material witness in the action, the 
officer must immediately take the defendant before an- _ 
- other justice within the county, who must take jurisdic- 
tion of the action, and proceed thereon as if the sum- 
mons had been issued and the order of arrest made by 
him. 
Ofcermust DEC. 373. The officer making the arrest must imme- 
Karet O diately give notice thereof to the plaintiff, or his attorney 
or agent, and indorse on the summons and subscribe a 
certificate stating the time of serving the same, the time’ 
of the arrest, and of his giving notice to the plaintiff. 
Defendant Sec. 374. The officer making the arrest must keep 
detained. the defendant in custody until he is discharged by order 
of the justice. 


ATTACHMENT. 


Writ of aj BEC. 375. A writ to attach the property of the de- 

tachment. fendant must be issued by the justice at the time of or 
after issuing the summons and before answer, on receiv- 
ing an affidavit by or on behalf of the plaintiff, showing 
the same facts as are required to be shown by the affida- 
vit in cases of attachment in the district court. 


— 


JUDGMENT BY DEFAULT IN JUSTICES’ COURTS. -— 


Sec. 376. Before issuing the writ the justice must 
require a written undertaking on the part of the plain- 
tiff, with two or more sufficient sureties, in a sum not 
dess than one hundred dollars, to the effect that, if the 
defendant recover judgment, or if the attachment be 
dismissed, the plaintiff will pay all: costs that may be 
awarded to the defendant and all damages which he may 
sustain by reason of the attachment, not exceeding the 
sum specified in the undertaking. 

Sec. 377. The writ may be directed to the sheriff or 
any constable of the county or the sheriff of any other 
county, and must require him to attach and safely keep 
all the property of the defendant within his county not 
exempt from execution, or so much thereof as may be 
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sufficient to satisfy the plaintiff's demand, the amount- ` 


of which must be stated in conformity with the com- 
plaint; unless the defendant give him security, by the 
undertaking of two sufficient sureties, in an amount suf- 
ficient to satisfy such demand, besides costs; in which 
ease to take such undertaking. 

, Sec. 878. The sections of this act from section one 
hundred and twenty-four to section one hundred and 
forty-one, both inclusive, shall be applicable to attach- 
ments in justices’ courts, the word “constable,” when 
directed to a constable, being substituted for the word 
“sheriff,” and the word “justice” being substituted for 
the word “judge.” 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


Sec. 379. In an action ‘te recover possession of per- 
sonal property, the plaintiff may, at the time of issuing 
summons, or at any time thereafter before answer, claim 
the delivery of such property to him, and the sections 
of this act from section ninety-nine to section one hun- 
dred and ten, both inclusive, are applicable to such claim 
when made in justices’ courts, the powers thérein given 
and the duties imposed on sheriffs being extended to 
constables, and the ‘word “justice” substituted for 
<c j udge.” E 


wit 


CHAPTER XXIV. 


Judgment by Default in Justices’? Courts. 


SECTION 380. Judgment by defauit. 
381. Judgment on demurrer. ; 
382. Time when trial must be commenced. 
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TIME OF TRIAL AND POSTPONEMENTS IN JUSTICES’ COURTS. 


Sroriom 383. When court may, of its own motion, postpone the trial. 
384. Postponement by consent. 
385. Postponement upon application of a party. 
386. Wo continuance for more than ten days. 
387. Issues defined—two kinds. 
388. Issue of law, how raised. 
889. Issue of fact, how raised. 
390. Issue of law, how tried. 
391. Issue of fact, how tried: 
392. Jury, how waived. 
393. Party failing to appear. 
394. Challenges to jurors. 
895, Inspection of written instrument. 
396. Copy of instrument filed ; when signatures deemed admitted. 


Sec. 380. When the defendant fails to appear and 
answer or demur at the time specified in the summons, 
or within one hour thereafter, then, upon proof of 
ala of the summons, the following proceedings must 

e : l 

First—If the action is based on a contract, and is for 
the recovery of money or damages only, the court must 
render judgment in favor of plaintiff for the sum speci- 
fied in the summons. 

Second—In all other actions the court must hear the 
evidence offered by the plaintiff, and must render judg- 
ment in his favor for such a sum (not exceeding the 
amount stated in thé summons) as appears by such evi- 
dence to be just. 

Sec. 381. In the following cases the same proceed- 
ings must be had, and judgment must be rendered in 
like manner as if the defendant had failed to appear and 
answer, or demur : 

Frst—lf the complaint has been amended, and the 
defendant fail to answer it as amended within the time 
allowed by the court. 

Second—If the demurrer to the complaint is overruled, 
and the defendant fails to answer at once. 

Third—If the demurrer to the answer is sustained, 
and the defendant fails to amend the answer within the 
time allowed by the court. 


Time of Trial and Postponements in Justices’ 
Courts. 

Src. 882. Unless postponed, as provided in this act, 
or unless transferred to another court, the trial of the 
action must commence at the expiration of one hour 
from the time specified in the summons for the appear- 
ance of defendant, and the trial must be continued with- 
out adjournment for more than twenty-four hours at 
any one time, until all the issues therein are dis- 
posed of. 


TIME OF TRIAL AND POSTPONEMENTS IN JUSTICES’ COURTS. 


Src. 383. The court may, of its own motion, post- 
pone the trial : 

First—For not exceeding one day, if, at the time 
fixed by law or by an order of the court for the trial, 
the court is engaged in the trial of another action. 

Second—For not exceeding two days, if, by an amend- 
ment of the pleadings, or the allowance of time to make 
such APO R or to plead, a postponement is rendered 
necessary. l l , 

Third —For not exceeding three days, if the trial is 
upon issues of fact, and a jury have been demanded. 

Src. 384. The court may, by consent of the parties, 
given in writing or in open court, postpone the trial to a 
time agreed upon by the parties. 

Src. 385. The trial may be postponed upon the appli- 
cation of either party for a period not exceeding four 
months : i 

First—The party making the application must prove, 
by his own oath or otherwise, that he cannot, for want 
of material testimony, which he expects to procure, 
safely proceed to trial, and must show in what respect 
the testimony expected is material, and that he has used 
due diligence to procure it, and has been unable to do so. 

Second—lIf the application is on the part of the plain- 
tiff, and the defendant is under arrest, a postponement 
for more than three hours discharges the defendant from 
custody ; but the action may proceed notwithstanding, 
‘and the defendant is subject to arrest on execution in 
- the same manner as if he had not been discharged. - 

Third—lt the application is on the part of a defend- 
ant under arrest, before it can be granted he must exe- 
cute an undertaking, with two or more sufficient sure- 
ties, to be approved by and in a sum to be fixed by the 
justice, to the effect that he will render himself amenable 
to the process of the court during the pendency of the 
action, and to such as may be issued to enforce the judg- 
ment therein, or that the sureties will pay to the plaintiff 
the amount of any judgment which he may recover in 
the action, not exceeding the amount specified in- the 
undertaking. On filing the undertaking specified in 
this subdivision, the justice must order the defendant to 
be discharged from custody. ss 

Fourth—The party making the application must, if 
required by the adverse party, consent that the testimony 
of any witness of such adverse party who is in attend- 
ance may be then taken by deposition before the justice, 
and that the testimony so taken may be read on the trial 
with the same effect and subject to the same objections 
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TRIALS IN JUSTICES’ COURTS. 


as if the witness was produced. But the court may 
require the party makjng the application to state, upon 


affidavit, the evidence which he expects to obtain; and if — 


the adverse party thereupon admits that such evidence 
would be given, and that it be considered as actually 
given on the trial, or offered and overruled as improper, 
the trial must not be postponed. 

Sec. 386. No adjournment must, unless by consent, 
be Hee for a period longer than ten days, upon the 
application of either party, except upon condition that 
such party file an undertaking, in an amount fixed by 
the justice, with two sureties, to be approved by the jus- 


tice, to the effect that they will pay to the opposite party ` 


the amount of any re lgpane which may be recovered 
against the party applying, not exceeding the sum speci- 
fied in the undertaking: 


. Trials in Justices’ Courts. 


Src. 387.' Issues arise upon the pleadings when a 
fact or conclusion of law is maintained by the one party 
and controverted by the other. They are of two kinds: 
First, of law ; and, second, of fact. 

Src. 888. An issue,of law arises upon a demurrer to 
the complaint or answer, or to some part thereof. 

Src. 389. An issue of fact arises—/%rst, upon_a 
material allegation in the complaint controverted in the 
answer ; and, second, upon new matter in the answer, 
except an issue of law is joined thereon. 

Src. 390. An issue of law must be tried by the 
court. 

Src. 391. An issue of fact must be tried by a jury, 
unless a jury is waived, in which case it must be tried 
by the court. : 

Src. 392. A jury may be waived—/7rst, by consent 
of parties entered in the docket ; second, by a failure of 
either party to demand a jury before the commencement 
of the trial of an issue of fact; trd, by the failure of 
either party to appear at the time fixed for the trial of 
an issue of fact. 


Src. 393. If either party fails to appear at the time 
fixed for trial, the trial may proceed at the request of . 


the adverse party. 

Src. 394. The challenges are either peremptory or 
for cause. Each party is entitled to three peremptory 
challenges. Either party may challenge for cause on 
any grounds set forth in section one hundred and sixty- 
eight. Challenges for- cause must be tried by the 
justice. 
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JUDGMENTS OTHER THAN BY DEFAULT IN JUSTICES’ COURTS. 
Src. 395. When the cause of action or counter- 
claim arises upon an account or instrument for the pay- 
nient of money only, the court, at any time before the 
trial, may, by an order under his hand, require the orig- 
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inal to be exhibited to the inspection of, and a copy to be > 
furnished to the adverse party, at such time as may be . 


fixed in the order; or, if such order is not obeyed, the 
account or instrument cannot be given in evidence. 

Src. 396. If the plaintiff annex to his complaint, or 
file with the justice at the time of issuing the summons, 
the original or a copy of the promissory note, bill of ex- 
change, or other written obligation for the payment of 
money, upon which the action is brought, the defendant 
is deemed to admit the genuineness of the signatures, 
endorsers, or assignors thereof, unless he specitically 
deny the same in his answer, and verify the answer by 


his oath. . 


CHAPTER XXV. 
Judgments Other than by Default in Justices’ 


Courts. 


SECTION 397. Judgment by confession. 
398. Judgment of dismissal entered in certuin cases. 
399. Judgment upon verdict. - 
400. Judgment after trial by the court. 
401, Judgment how entered. 

Excess beyond jurisdiction may be remitted. 

Offer to compromise before trial. 

. Costs included in the jndgment, 

Abstract of judgment. 

Abstract of judgment when filed. 

Effect of docketing jndgment. 

Judgment not a lien unless abstract is recorded. 


BRERERS 


Src. 897. Judgments upon confession may be entered 
in any justices’ courts specified in the confession in any. 
amount of which said courts have jurisdiction. 

Sec. 398. Judgment that the action be dismissed, 
without prejudice to a new action, may be entered, with 
costs,-in the following cases : 

Furst—When the plaintiff voluntarily dismisses the 
action before it is finally submitted. 

Second—When he fails to appear at the time specified 
in the summons, or at the time to which the action has 
been postponed, or within one hour thereafter. 

Third—W hen, after a demurrer to the complaint has 
been sustained, the plaintiff fails to amend it within the 
time allowed by the court. 
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JUDGMENTS OTHER THAN BY DEFAULT IN JUSTICES’ COURTS. 


Fourth—W hen it is objected at the trial, and appears 
by the evidence that the action is brought in the wrong 
county, or precinct, or city; but if the objection is taken 
and overruled, it is cause only of reversal on appeal, and 
does not otherwise invalidate the judgment; if not taken 
at the trial, it is waived. 

Sec. 399. When a trial by jury has been had, judg- 
ment must be entered: by the justice at once in santorm 
ity with the verdict. 

Src. 400. When the trial is by the court, judgment 
must be entered at the close of the trial. 

Src. 40t. Judgments in justices’ courts must be 
substantially in the form required by this act. When’ 
the judgment is rendered in a case where the defendant 
is subject to arrest and imprisonment thereon, the fact 
that the defendant is so subject must be stated in tlie. 
judgment. . 

Src. 402. When the amount found due to. either 

arty exceeds the sum for which the justice is author- 
ized to enter judgment, such party may remit the excess, 
and judgment may be rendered for the residue. 

Src. 403. If the defendant, at any time before the 
trial, offer m writing to allow judgment to be taken 
against him for a specified sum, the plaintiff may imme- 
diately have judgment therefor, with the costs then 
accrued; but if he do not accept such offer before the 
trial, and fail to recover in the action a sum equal to the 
offer, he cannot recover costs, but costs must be adjudged ~ 
against him, and, if he recover, be deducted from his 
recovery. The offer and failure to accept it cannot be 
given in evidence, nor affect the recovery otherwise than 
as to cost. 

Src. 404. The justice must tax and include in the judg- 
ment the costs allowed by law to the prevailing party. 

Src. 405. The justice, on the demand of a party in, 
whose favor judgment is rendered, must give ‘him an 
abstract of the judgment in the following form (filling 
blanks according to the facts) : 


TERRITORY oF InpanHo, County. } 
; Plaintiff, VS. , Defendant. 
“Tn Justices’ Court, before , Justice of the Peace. 


ji Precinct (or city), , 18—. 
“Judgment entered for plaintiff (or defendant) for 
$——,, on the day of : 
“T certify that the foregoing is a correct abstract of a 
judgment rendered in said action in my court (or, as the 
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EXECUTION FROM JUSTICES’ COURTS. 


case may be, in the court of , Justice of the Peace, 


appears by his docket now in my possession, as his-suc- 
c6 


cessor in office). À 
Justice of the Peace.” | 

Sec. 406. The abstract may be filed and docketed in 
the oflice of the county recorder of the county in which 
the judgment was rendered, and must be docketed in the 
judgment docket of the probate court. The time of 
the receipt of the abstract by the recorder must be noted 
by him thereon and entered in the docket. ’ 

Src. 407. From the time of docketing in the county 
recorder’s office execution may be issued thereon by the 
probate judge or the clerk of said probate court to. the 
sheriff of any county in the Territory other than the 
county in which the judgment was obtained in the same 
manner and with like effect as if issued on judgments of 
the probate courts. 

Sec. 408. A judgment rendered in a justices’ court 
creates no lien upon any lands of the defendant unless 
an abstract is filed and recorded in the office of the re- 
corder of the county in which the lands are situated. 
When so filed and recorded, such a judgment is a lien 
upon the lands of the judgment debtor situated in that 
county. 


CHAPTER XXVI. 


Execution from Jnstices’? Courts. 


SECTION 409. 
410. 
411 
412, 
413. 


Execution may issue within five years. 
Execution, contents of. 

Renewal of execution. z 
Duty of officer receiving execution. 
Sections applicable. 


Sec. 409. Execution for the enforcement of a judg- 
ment of a justices’ court may be issued by the justice 
who entered the judgment, or his successor in office, on 
the application of the party entitled thereto, at any time 
within five years from the entry of judgment. 

-Sxc. 410. The execution must be directed to the 
sheriff or to a constable of the county, and must be sub- 
scribed by the justice and bear date the day of its deliv- 
ery to the officer. ` It must intelligibly refer to the judg- 
ment by stating the names of the parties: and the name 
of the justice before whom, and of the county, and the 
precinct or city where, and the time when it was-entered ; 
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CONTEMPT IN JUSTICES’ COURTS: 


the amount of the judgment, if it be for money; and 
if less than the whole sum is due, the true aniount due 
thereon. It must contain in like cases, similar directions 
to the sheriff or constable as are required by the provis- 
ions of chapter seventeen of this act in ah execution to 
the sheriff. 

Sec. 411. An execution may, at the request of the 
judgment creditor, be renewed before the expiration of 
the time fixed for its return by the word “renewal ” 
written thereon, with the date thereof, and subscribed 
by the justice. Such renewal has the effect of an origi- 
nal issue, and may be repeated as often as necessary. ‘tf 
an execution is returned unsatisfied, another may be 
afterwards issued. 

Sec. 412. The sheriff or constable to whom the exe- 
cution is directed must execute the same in the same 
manner as the sheriff is required by the provisions of 
chapter seventeen of this act to proceed upon execu- 
tion directed to him; and the constable, when the exe- 
cution is directed to him, is vested for that purpose with 
all the powers of the sheriff. 

Sro. 413. The sections of this act from section 226 
to section 266, both inclusive, are applicable to justices’ 
courts, the word “constable” being substituted to that 
end for the word “sheriff,” and the word “justice” for 
the word “judge.” . 


CHAPTER XX VII. 


Contempt in Justices’ Courts. . 


Section 414. Contempts, a justice may punieh for. 
415. Proceedings for contempt. 
416. Same. 
41%. Punishmertits for contempts. 
418, Conviction entered fn docket. 
419. Docket what to contain. 
Entries therein primary evidence of the fact. 
- Index to docket. 
Dockets, etc., must be delivered to successor. 
Proceedings upon vacancy, etc. 
Successor may issue execution upon docket of predécessor. 
Who deemed successor. 
Probate judge to determine successor. 
Process issued to any part of the county, 
Blanks must be filled in all papers. 
Receive moneys and pay over the same. 
‘When another justice may act in his behalf. 
May require security for costs. 
WEo entitled to costs. 
What provisions of act applicable to justices’ courts, 
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DOCKET OF JUSTICE; 


Sec. 414. A justice may punish as. for contempt . 
- ‘persons guilty of the following acts, and no other: , 

First—Disorderly, contemptuous or insolent behavior 
towards the justice while holding the court, tending to 
interrupt the due course of the trial or other judicial 
proceeding. . 

Second—A. breach of the peace, boisterous conduct, or 
violent disturbance in the presence of the justice :or in 
the immediate vicinity of the court, held by him, tendin 
to interrupt the due course of a trial or: other judicia 
proceeding. : ' 
~~. “Third=-Disobedience or resistance to the execution of 
a lawful order or process made or issued by him. 

Fourth—Disobedience to a subpcena duly served, or 
refusing to be sworn or to answer as a witness. 

Fifth—Rescuing any person or property in the cus- 
tody of an officer by virtue of an order or process of the 
court held by him. 

Src. 415. ‘When a contempt is committed in the 
immediate view and presence of the justice, it: may be 
punished summarily ; to that end an order must be made, 
reciting the facts as they occurred, and adjudging that 
the person proceeded against is thereby guilty of con- 
tempt, and that he be punished as therein prescribed. 

Src. 416. When the contempt is not committed in 
the immediate view and presence of the justice, a war- 
rant of arrest may be issued by such justice, on which 
the person so guilty may be arrested and brought before 
the justice immediately, when an’ opportunity to be 
heard in his defense or excuse must be given. The jus- 
tice may thereupon discharge .him or may convict im 
of the offense. ; l 

Sec. 417. A justice may punish for contempts by 
fine or imprisonment, or both; such' fine not to exceed 
in any case one hundred dollars, and such imprisonment 
not to exceed-one day. i 

Szoc. 418.- The conviction, specifying particularly the 
offense and the judgment thereon, must be entered by- 
the justice in his docket. 


Docket of Justice. 


Sro. -419. Every justice must keep a book denomi- 
nated a “ Docket” in which he must enter: - 
_ First—The title of every action-or proceeding ;'and 
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Second—The object of the action or proceeding. 
Third—The date of the summons a the time of its 


return; and if an order to arrest the defendant be made, ` 
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DOCKET OF JUSTICE. 


or a writ of attachment be issued, a statement of the 
fact. 
Fourth—The time when the parties, or either of 
them, appear, or their non-appearance if default be 
made; a minute of the pleadings and motions; if in 
writing, referring to them; if not in writing, a concise 
statement of the material parts of the pleading. 

Fifth—Every adjournment, stating on whose applica- 
tion and to what time. 

Siath—The demand for a trial by jury, when the 
same is made and by whom made, the order for the 
jury, and the time appointed for the return of the jury 
and for the trial. 

Seventh—The names of the jurors who appear and are 
sworn, and the names of all witnesses sworn, and at 
whose request. 

Highth—The verdict of the jury, and when received ; 
if the jury disagree and are discharged, the fact of such 
disagreement and discharge. 

Ninth—The judgment of the court, specifying the 
costs included and the time when rendered. 

Tenth—The issuing of the execution, when issued, and 
to whom; the renewals thereof, if any, and when made, 
and a statement of any money paid to the justice, when 
and by whom. 

Eleventh—tThe receipt of a notice of appeal, if any be 
given, arid of the appeal bond, if any be filed. 

Src. 420. The several particulars of. the last section 
specified must bé entered under the title of the action 
to which they relate, and (unless otherwise in this act 
provided) at the time when they occur. Such entries in 
a justice’s docket, or a transcript thereof, certified by the 
justice or his successor in office, are primary evidence of 
the facts so stated. 

Src. 421. A justice must keep an alphabetical index 
to his docket, in which must be entered the names of 
the parties to each judgment, with a reference to the 
page of entry. The names of the plaintiffs must be en- 
tered in the index in the alphabetical order of the first 
letter of the family name. 

Src. 422. Every justice of the peace, upon the expi- 
ration of his term of office, must deposit with his suc- 
cessor his official dockets and all papers filed in his office, 
his own as well as those of his predecessors, or any 
others which may be in his custody to be kept as public 
records. 

Src. 423. If the office of a justice become vacant by 
his death or removal from the precinct, or city, or other- 


4 


Qa 


GENERAL PROVISIONS. f 


wise, before his successor is elected and qualified, the 
docket and papers in possession of such justice must be 
deposited in the office of some other justice in the city 
or precinct, to be by him delivered to the successor of 
such justice. If there is no other justice in the town or 
precinct, then the docket and papers of such justice 
must be deposited in the office of the county recorder of 
_the county, to be by him delivered to the successor in 
office of the justice. 

Sec. 424. Any justice with whom the docket of his 
predecessor, or of any other justice, is deposited, has and 
may exercise over all actions and proceedings entered in 
such docket the same jurisdiction as if originally com- 
menced before him. In case of the creation of anew county, 
or the change of the boundary between two counties, 
any justice into whose hands the docket of a justice 
formerly acting as such within the same territory may 
come, is for the purpose of this section, considered the 
successor of such former justice. 

Src. 425. The justice elected to fill a vacancy is the 
successor of the justice whose office became vacant 
before the expiration of a full term. When a full term 
expires, the same or another person elected to take office 
in the same city or precinct from that time is the suc- 
cessor. 

Src. 426. When two or more justices are equally 
entitled, under the last section; to be deemed the suc- 
cessor in office of the justice, the probate judge must, by 
a certificate subscribed by him dnd filed in the office of 
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Src. 427. Justices of the peace may issue subpoenas 
in any action or proceeding in the courts held by them, 
and final process on any judgment recovered therein to 
any part of the county. i 

Src. 428. The summons, execution, and every other 
paper made or issued by a justice, except a subpoena, 
must be issued without a blank to be filled by another ; 
otherwise it is void. 

Suc. 429. Justices of the peace must receive from 
the sheriffs or constables of their county all moneys col- 
lected on any process or order issued from their courts 
respectively, and all moneys paid to them in their official 
capacity, and must pay the same over to the parties en- 
titled or authorized to receive them without delay. 
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Src. 430. In case of the sickness or other disability, 
or a necessary absence of a justice, on a return of a 
summons or at the time appointed for a trial another 
justice of the same town, city, or precinct may, at his 
request, attend in his behalf, and thereupon is vested 
with the power, for the time being, of the justice before 
whom the summons was returnable. In that case the 
proper entry of the proceedings before the attending 
justice, subscribed by him, must be made in the docket 
of the justice before whom the summons was returnable. - 
If the case is adjourned, the justice before whom the 
summons was returnable may resume jurisdiction. 

Sec. 431. Justices may in all cases require a deposit 
of money or an undertaking as security for costs of 
court before issuing a summons. 

Sec. 432. The prevailing party in justices’ courts is 
entitled to costs of the action, and also of any proceed- 
ings taken by him in and of an execution issued upon 
any judgment recovered by him. 

Src. 433. Justices’ courts, being courts of peculiar 
and limited jurisdiction, only those provisions of. this act 
which are in their nature applicable to the organization, - 
powers, and course of proceedings in justices’ courts, or 
which have been made applicable by special provisions in 
this act, are applicable to justices’ courts and the pro- 
ceedings therein. \ 


e 


CHAPTER XXVIII. 


Appeals in General. 


BECTION 434. Judgment and order may be reviewed. 
435. Order out of court reviewed by the judge. 
436. Party aggrieved may appeal. 
437. Within what time an appeal may be taken. 
438. Appeal how taken, 
439. Undertaking on appeal. 
440. Undertaking on appeal from a money judgment.3 
441, Appeal from judg ment for the delivery of documents. 
442. Appeal from a judgment directing the execution of a convey- . 


ance, etc. 
443. Undertaking on appeal concerning real property. 


444, Stay of proceedings; the security may be limited in the case of 
an execution, etc. 
445, Undertaking may bein one instrument or several. 
446. Justification of sureties on undertaking on appeal. 
44%. Undertakings in cases not specified. 
- 448. What papers to be used on appeal. 
449, Papers on appeal from judgment rendered on appeal. 
450. New trial; papers used on appeal, 


: - IN CIVIL ACTIONS. ` 


Sxctron 451. Copies and undertakings, how certified. 
452. When appeal dismissed ; when not, 
453. Effect of dismissal, 
454, What may be reviewed. 
455. Remedial powers of appellate court. 
456. On judgment on appeal; remittitur must be certified to the 
clerk of the court below. 
45%. When an appeal may be taken from district courts to Supreme 
Coutt. 
458. When may be taken from probate to district court. 
459. Same, in civil cases. i 
460. An executor or ådministrator not to give undertaking on 
appeal. 
461. When atts of administrator not invalid, 
462. When may be taken from justices’ court to district court. 
463. Appeal how taken. ~- 
464, When tried anew. 
465. Copies of papers on appeal. 
466. Undertaking on appeal and justification thereon. 
467. Manner of staying proceedings. 


IN CIVIL ACTIONS. 


Sec. 434. A judgment, or order, in a civil action, 
except when expressly made final by this act, may be re- 
viewed as prescribed in this-chapter, and not otherwise. 

Src. 435. An order made out of court, without 
notice to the adverse party, may be vacated or modified, 


without notice, by the judge who made it; or may be th 


vacated or modified, on notice, in the manner in which 
other motions are made. 
Sec. 486. Any party aggrieved may appeal in the 


cases prescribed in this chapter. The party appealing g 


is known as the “appellant,” and the adverse party as 
the “ respondent.” 
Src: 437. An appeal may be taken : 


kd a e e Ld wW 
First—From a final judgment in an action of special 


proceeding commenced in the court in which the judg- 


ment is rendered within one year after the entry of judg- ** 


ment. But an exception to the decision or verdict, on 
the ground that it is net supported by the evidence, 
cannot be reviewed on appeal from the judgment unless 
the appeal is taken within sixty days after the rendition 
of the judgment. 

Second—From a judgment rendered by a probate or 
justices’ court within twenty-one days from the entry of 
judgment. 

hird—From an order granting or refusmg a new 
trial; from an order granting or dissolving an injunc- 
tion; from an order refusing to grant or dissolve an in- 
junction ; from an order dissolving or refusing to dis- 
solve an attachment ; from an order granting or betes 
to grant a change of the place of trial; from ‘any speci 
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order made after final judgment, and from an interlocu- 
tory judgment in actions for’ partition of real property, 
within thirty days after the order or interlocutory judg- 
ment is made and entered in the minutes of the court or 
filed with the clerk. 

Szo. 438. The appeal shall be made -by filing with 
the clerk of the court with whom the judgment or order 
appealed from is entered a notice stating the appeal from _ 
the same, or some specific part thereof, and serving a 
copy of the notice upon the adverse party or his attor- 
ney. The order of service is immaterial, but the appeal 
is ineffectual for any purpose, unless, within five days 
after service of the notice of appeal, an undertaking be ` 
filed, or a deposit of money be made with the clerk, as 
hereinafter provided, or the undertaking be waived by 
the adverse party in ne 

Sec. 439. The undertaking on appeal must be in 
writing, and must be executed on the part of the appel- 
lant, by at least two sureties, to the effect that the appel- 
lant will pay all the damages and costs which may be 
awarded against him on the. appeal, or on a dismissal 
thereof, not exceeding three hundred dollars; or that 
sum must be deposited with the clerk with whom the 


, Judgment or order was entered, to abide the event of 


Undertak- 
ing on ap- 
peal from a 
moneyjudg- 
ment, 


the appeal. 

Sxo. 440. If the appeal be from a judgment or order 
directing the payment of money, it does not stay the 
execution of the judgment or order, unless a written 
undertaking be executed on the part of the appellant, by 
two or more sureties, to the effect that they are bound in 
double the amount named in the judgment or order; 
that if the judgment or order appealed from, or any part 
thereof, be affirmed, and the appeal be dismissed, the 
appellant will pay the amount directed to be paid by the 
judgment or order, or the part of such amount as to 
which the judgment or order is affirmed, if affirmed only 
in part, and all damages and costs which may be awarded 
against the appellant tipon the appeal, and that if the 
appellant does not make such payment within thirty 
days after the filing of the remittitur from the Supreme 
Court in the court from which the appeal is taken, judg- 
ment may be entered, on motion of the respondent, im 
his favor, against the sureties, for such amount, together 
with the interest that may be due thereon and:the dam- 
ages and costs which may be awarded Er the appel- 
lant on the appeal. If the judgment or order appealed 
from be for a greater amount than two thousand dollars, 
and the sureties do not state in their affidavits of justifi- 
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cation accompanying the undertaking that they are each 
worth the sum specified in, the undertaking, the stipula- 
tion may be that the judgment to be entered against the 
sureties shall be for such amounts only as in their affida- 
vits they may state that they are severally worth, and 
judgment may be entered against the sureties by the 
court from which the appeal is taken pursuant to the stip- 
ulations herein designated. When the judgment or order 
appealed from is made payable in a specified kind of 
money or currency, the judgment against the sureties 
upon the undertaking must be made, payable in the same 
kind of money or currency. 

Src. 441. If the judgment or order appealed from 
direct the assignment or delivery of documents or per- 
sonal property, the execution of the judgment or order 
cannot be stayed by appeal, unless the things required to 
be assigned or delivered be placed in the custody of such 
officer or receiver as the court, or a judge thereof, may 
appoint, or unless an undertaking be entered into on the 
. part of the appellant, with at least two sureties, and in 
such amount as the court, or the judge thereof, may 
direct, to the effect that the appellant will obey the order 
of the appellate court upon the appeal. 

Sro. 442. If the judgment or order appealed from 
_ direct the execution of a conveyance or other instrument, 
the execution of the judgment or order cannot be stayed 
by the appeal until the instrament is executed and de- 
posited with the clerk with whom the judgment or 
order is entered, to abide the judgment of the appellate 
court. 

Src. 443. If the judgment or order appealed from 
. direct the sale or delivery of possession of real property, 
the execution of the same shall not be stayed, unless a 
written undertaking be executed on the part of the 
appellant, with two or more sureties, to the effect that, 
during the possession of such property by the appellant, 
he will not commit, nor suffer to be committed, any 
waste thereon ; and that, if the judgment be affirmed, or 
the appeal dismissed, he will pay the value of the use 
` and occupation of the property from the time of the 
appeal until the delivery of the possession thereof, pur- 
suant to the judgment or order, not exceeding a sum to 
be fixed by the judge of the court by which the judg- 
ment was rendered or order made, and which shall be 
specified in the undertaking. When the judgment is for 
the sale of mortgaged premises and the payment of a 
deficiency arising upon the sale, the undertaking shall 
also provide for the payment of such deficiency. 
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Sec. 444. Whenever an appeal is perfected, as pro- 
vided in the preceding sections in this chapter, it stays 
all further proceedings in the court below upon the 
judgment or order appealed from, or upon the matter 
embraced therein, and releases from levy property which 
was levied upon under execution issued upon such judg- 
ment, but the court may proceed upon any other matter 
embraced in the action and not affected by the order ap- 
pealed from. And the court below’ may, in its discre- 
tion, dispense with -or limit the security required by 
this chapter when the appellant is an executor, adminis- 
trator, trustee, or other person acting in another’s right. 
An appeal does not continue in force an attachment, 
unless an undertaking be executed and filed on the part 
of the appellant, by at least two sureties, in double the 
amount of the debt claimed by him, that the appellant 
will pay all costs and damages which the respondent may 
sustain by reason of the attachment in case the order of 
the court below be sustained, and unless, within five days 
after the entry of the order appealed from, such appeal 
be perfected. 

Src. 445. The undertaking prescribed by sections 
four hundred and thirty-nine, four hundred and forty, 
four hundred and forty-one and four hundred and forty- 
three may be in one instrument or several, at the option 
the appellant. , 

Src. 446. The adverse party may except to the sufficiency 
of the sureties to fons undertakings mentioned in sections 
four hundred and thirty-nine, four hundred and forty, 
four hundred and forty-one and four hundred and forty- 
three at any time within thirty days after the filing of 
such undertakings, and unless they, or other sureties, 
within twenty days after the appellant has been served 
with notice of such exception, justify, before a jud e of 
the court below, a probate judge, or county clerk of the 
court, upon five days’ notice to the respondent, of the 
time and place of justification, execution of the judg- 
ment, order or decree appealed from is no longer stayed ; 
and in all cases where an undertaking is required on 
appeal by the provisions of this chapter, a deposit in the 
court below of the amount of the judgment appealed ` 
from, and three hundred dollars in addition, shall be 
equivalent to filing the undertaking; and in all cases the 
undertaking or deposit may be waived by the written 
consent of the responaent. 

Src. 447. In cases not provided for in sections four 
hundred and forty, four fimdred and forty-one, four 
hundred and forty-two and four hundred and forty- 
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three, the perfecting of an appeal, by giving the under- 
taking or making the deposit, mentioned in section four 
hundred and thirty-nine, stays proceedings in the court 
below upon the judgment or order appealed from, except 
where it directs the sale of perishable property, in which 
case the court below may order the property to be sold, 
and the proceeds thereof to be deposited to abide the 
judgment of the appellate court. To 

Sec. 448. On an appeal from a final’ judgment, the 
appellant must furnish the court with a copy of the 
notice of appeal, of the judgment-roll, and of any bill of 
exceptions or statement in the case upon which the ap- 
pellant relies. Any statement used on motion for anew 
trial, or settled after decision of such motion, when the 
motion is made upon the minutes of the court, provided 
in section‘two hundred and twelve, or any bill of excep- 
tions settled, as provided in sections two hundred and 
three and two hundred and four, cr used on motion for 
a new trial, may be used on appeal from a final judg- 
ment equally as upon appeal from the order granting or 
refusing the new trial. P 

Sec. 449. On appeal from a judgment on an appeal, 
or from an order, except an order granting or refusing 
a new trial, the appellant must furnish the court with a 
copy of the notice of appeal, of the judgment or order 
appealed from, and of papers used on the hearing in the 
court below. l 

Sec. 450. On an appeal from an order granting or 
refusing a new trial, the appellant must furnish the court 
with a copy of the notice of appeal, of the order ap- 
pealed from, and of the papers designated in section two 
hundred and twelve of this act. 
_ Bec. 451. The copies provided for in the last three 
sections must be certified to be correct by the clerk or 
the attorneys, and must be accompanied with a certifi- 
cate of the clerk that an undertaking on appeal, in due 
form, has been properly filed, or a stipulation of the 
parties waiving an undertaking. : 

Src. 452. If the appellant fails to furnish the requi- 
site papers, the appeal may be dismissed; but no appeal can 
be dismissed for insufficiency of the undertaking thereon, 
if a good and suflicient undertaking, approved by a justice 
of the Supreme Court, be filed in the Supreme Court 
before the hearing upon motion to dismiss the appeal. 

Sec. 453. The dismissal of an appeal is, in effect, an 
affirmance of the judgment or order appealed from, 
unless the dismissal is expressly made without prejudice 


o another appeal. 
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Src. 454. Upon an appeal from a judgment, the 
court may review the verdict or decision, if excepted to, 
or any intermediate order, if excepted to, which involves 
the merits or necessarily affects the judgment. 

Sec. 455. When the judgment or order is reversed 
or modified, the appellate court mey make complete res- 
titution of all property and rights lost by the erroneous 
judgment or order, so far as such restitution is consistent 
with protection of a purchaser of property at a sale 
ordered by the judgment, or had under process issued 
upon the judgment, on the appeal from which the pro- 
ceedings were not stayed; and for relief in such cases 
the appellant may have his action against the respond- 
ent, enforcing the judgment for the proceeds of the sale 
of the property, after deducting therefrom the expenses 
of the sale. When it appears to the appellate court that 
the appeal was made for delay, it may add to the costs 
such damages as may be just. 

Sec. 456. When judgment is rendered upon the 
appeal, it shall be sertified by the clerk of the Supreme 
Court to the clerk with whom the judgment-roll is filed 
or the order appealed from is entered. In cases of 
appeal from the judgment, the clerk with whom the roll 
is filed shall attach the certificate to the judgment-roll 
and enter a minuté of the judgment of the Supreme 
Court on the docket against the original entry.. In cases 
of appeal from the order, the clerk shall enter at length 
in the recordon to fur- 
nish accommodations for passen- 
gers and property. 

496. Baggage, lumber and freight cars 
not to be placed in rear of passenger 
cars. 

497. Company not liable if person injured 
was violating regulations of the 

_ company. p 

498. Passengers refusing to pay may þe 
put out ofthe cars. 

499. Conductors, etc., to wear badges; 
shall have no authority without 
such badge. 


500. Check to be affixed to baggage; du” 


plicate to be given to person owning 
baggage. 

501. Map of land taken and obtained to 
be filed with auditor and recorders. 

502. When acts of incorporation to be- 
come void by non-user. 

503. What damages corporation liable 
for. - 

504. Consolidation of two or more rail- 
road companies provided for. 
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An Act providing for the incorporation of railroad companies and the 
management of the affairs thereof. 


[Approved February 12, 1869.] ~ 


(459.) Sec. 1. Be it enacted by the Governor and Leg- How company 
islative Assembly of the Territory of Utah: That any °”°*"™* 
number of persons, not less than ten, two-thirds of whom 
shall be residents of this Territory, being subscribers to the 
stock of any contemplated railroad company, may be - 
formed into a corporation for the purpose of constructing, 
owning and maintaining such railroad, by complying with 
the following requirements : 

(460.) SEc. 2. That whenever stock to the amount of at Amount of 
least one thousand dollars for each and every mile of the necessary to, 
proposed railroad shall have been subscribed, and ten per 
cent. in cash paid thereon, to a treasurer appointed by said 
subscribers from among their number, then the said sub- 
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scribers, either in person or by proxy, after having received 
at least five days’ notice from said treasurer of a -meeting 
for that purpose may meet and adopt articles of association, 
and may elect from among their number, not less than five 
nor more than thirteen directors. 

(461.) Suc. 3. The said articles of association shall set 
forth the name of the incorporation, the number of years 
the same is to continue in existence, not exceeding fifty; 
the amount of the capital stock -of the company, which 


- Shall be divided into shares of not more than one hundred 


dollars each; the actual contemplated cost of constructing 
the road, together with the cost of right of way, mode of 
power, and every other appurtenance and thing for the com- 
pletion and running of said road, as nearly as can be esti- 
mated by competent engineers; the names and number of 


the directors to manage the affairs of the company, who 
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shall hold their office until others are elected, as shall be 
provided by the by-laws of the company; the place from 
and to which the proposed road isto be constructed, and 
the counties into and through which it is intended to pass, 
and its length as near as may be. 

(462.) Sec. 4. Each stockholder shall personally sub- 
scribe to such articles of association, his name, place of 
residence, and the number of shares of stock taken by him 
in such company: Provided, that in case a person having 
duly paid the ten per cent. required upon his subscription, 
may sign the same by written proxy, or power of attorney 
to that effect; and there shall be endorsed or attached to 
the said articles so subscribed, an affidavit, made by any 
three of the directors named therein, setting forth in sub- 
stance, that said amount of stock has been subscribed, and 
that ten per cent. in cash thereon has been paid in, as afore- 
said ; and that the subscribers to said articles are personally 
known to them. 

(463.) Suc. 5. Articles of association formed in pur- 
suance of the provisions of the foregoing sections, shall be 
filed in the office of the auditor of public accounts of this 
Territory ; and thereupon the persons who have subscribed 
the same, and all persons who may from time to time be- 
come stockholders in such company shall be a body politic 
and corporate, by the name stated in such articles of asso- 
ciation; and shall be capable in law to make contracts, 
acquire real and personal property; to purchase , hold and 
convey any real and personal property whatever, necessary 
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for the construction, completion and maintenance of such 

railroad ; and for the erection of all necessary buildings 

and yards, or places and appurtenances for the use of the 

same; and be capable of suing and being sued, and may 

have a common or corporate seal, and make and alter the 

same at pleasure, and generally to possess all the powers 

and privileges for the purpose of carrying on the business 

of the corporation, that private individuals and natural per- 

sons now enjoy. A copy of any articles of association filed Sf aride to 
in pursuance of this act and certified to be a copy by the incorporation. 
auditor of public accounts, shall, in all courts and places, 

be evidence of the incorporation of such company, and of 

the facts stated therein. 

(464,) Sec. 6. The directors named in said articles of Directors to 
association, shall meet and organize as a board within organize aj- 
twenty days after having received notice of their election, dent and vico 
given by the treasurer named and designated in the second ®lected from 


$ their number, 
section of this act; and at the first meeting of the board, 224 §ecretary 


? and treasurer 

after each election of directors, they shall elect from among PUR See 
their number, a president and vice president, and from the °f ofice. 
stockholders a secretary and treasurer, who may hold office 
during the pleasure of the board, or until their successors 
have been elected and qualified; the secretary and treas- 
_urer, before entering upon their duties, shall each give a 
bond with such security as may be prescribed by the board 
of directors, which shall be filed with the auditor of public 
accounts; the temporary treasurer, required by the second 
section of this act, shall pay over all moneys received by 
him as such treasurer, to the treasurer elected by the board 
of directors, as soon as the latter has been qualified. 

(465.) Sec. 7. The board of directors, when deemed Books of sub- 
necessary, shall open books of subscription to the capital pene l 
stock of the company, and authorize such persons to super- 
intend the taking of said subscription at such times and 
places and upon “such terms as they may direct, due notice 
of which shall be given; but no subscription of stock shall RE E, 
be binding on the company or parties so subscribing, until given when 


the same shall have been accepted and approved by a reso- shall be sub- 


lution of the board; in case a greater amount of accepta- Wi whole c $ capital 
ble stock shall be subscribed than the whole capital required ceed. 

by such company, the board of directors shall distribute 

the same as equally as possible among the subscribers ; but 

no shares thereof shall be divided in making said distribu- 

tion. 
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Meeting to (466.) Suc. 8. There shall be, after the first election of 
tors; where „o directors as prescribed in the foregoing, annual meetings of 
be given. the stockholders, held in one of the counties in which, or 
through which, such road is proposed to be or may have been 
constructed, for the election of directors to serve for the en- 
suing year, notice of which, appointing a time and place, 
shall be given as prescribed by the by-laws of the company, 
or by resolution of the board of directors, which notice shall 
be published not less than twenty days previous thereto, in 
some newspaper having a general circulation in the Terri- 
Numberot tory; directors shall be elected from time to time, as the 
how chosen; by-laws shall designate, or as may be determined in the for- 
term of office. mation of articles of association, and shall be chosen by 
ballot and by a majority vote of the stockholders, being pres- 
ent in person or by written proxy, and every such stock- 
holder shall be entitled to one vote for every share of stock 
which he may have owned for ten days next preceding such 
election ; the directors may hold office for one year and uns 
til their successors are elected and qualified. 
Special meet- (467.) Sec. 9. Meetings of stockholders may be called 
holders. ‘Notice at any time during the interval between the annual meetings 
to be 
and what to by the directors, or by any number of stockholders owning 
not less than one-third of the stock, by giving thirty days’ 
public notice of the time and place of meeting, in the man- 
ner prescribed in the next preceding section for annual meet- 
ings; when any such meeting is called by the stockholders, 
What business the object of the meeting shall be stated in such notice, and 
acted. no other business shall be transacted at said meeting except 
such as shall be so stated in the notice; if at any such 
meeting thus called a majority in value of the stockholders 
are not represented in person or by written proxy, said 
Proceedings meeting shall be adjourned from day to day, not exceeding 
do Lot atime, three days, without transacting any business; and if within 
said three days stockholders having at least a majority in 
interest of the stock, do not attend and participate in such 
meeting, then the meeting shall be dissolved. At any meet- 
ing held in pursuance of the provisions of this section, 
which shall have been called by the stockholders and at 
l which not less than three-fourths of the capital stock of the 
Articles of 
association Company is represented in person or by written proxy, the 
amended so as stockholders present may by unanimous vote so amend the 
route, ete. articles of association of the company, as to alter the route 
or change the termini of its railroad; or may increase the 
amount of the capital stock, or increase or reduce the num- 
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ber of directors of such company, to any number not less 
than five, nor more than thirteen, such amendment shall be 
signed by the president, and the secretary shall certify 
thereon, under his hand and the corporate seal of the com- 
pany, the fact of their adoption, and also the time, place, 
and by whom they were adopted ; and thereupon, they shall 
be filed with the auditor of public accounts, who shall at- 
tach them to the original articles on file in his office, the said 
amendments shall from time of being so filed constitute a 
part of the articles of association of the company and there- 
after, so much of the original articles as conflict with such. 
amendments shall be null and void. 

(468.) Src. 10. At all general meetings of the stock- Certain 
holders, when two-thirds of the capital stock interest is be e removed t by 
present either in person or by written proxy, they may re- 
move any president, vice president or director of such com- 

-pany and elect others in their stead: Provided, notice of 
such intended removal shall have been given as required in 
the preceding sections. 

(469.) Seo. 11. In case it shall happen at any time, that Proceedings _ 
an election of directors shall not be made on the day desig- torsnet i day 
nated by the by-laws of the company, said company, for dgsignated by 
that reason, shall not be dissolved, if within ninety days 
thereafter they shall hold an election for directors in such man- 

- ner as shall be provided by the by-laws ; the directors may 
appoint all subordinate officers not provided in this act, who. 
need not necessarily be stockholders; the said officers may ` 
be chosen at such times, and for such terms as the directors 
may prescribe, who may also fix the compensation of each, 
and require them to give security for the faithful discharge 

of their respective duties as may be established by the by- 
laws of the company; any such officers may be removed at 
the pleasure of the board of directors and their places filled 
for the remainder of the term, and the said directors shall 
have power to fill all vacancies in the board, of all officers 

of the company occasioned by death, resignation, or other- 
wise. 

(470.) SEC. 12. The directors of any railroad company power ot the 
organized under this act shall, for and in behalf of such board 0f direc- 
company, make and execute all contracts of whatever na- 
ture or kind; and may fully and completely carry out the 
objects and purposes of such corporation, in such way and 
manner as they may think proper, and exercise generally 
the corporate powers of such company ; and such directors 
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shall also have full power to make such by-laws as they 
may think proper for the transfer of stock, and manage- 
ment of the property and business of the company, and for 
prescribing the duties of officers, artificers and employes, and 
for the appointment of all officers, and all else that by them 
may be deemed needful and proper, within the scope and 
power of said company: Provided, that such by-laws be 
rot disapproved by the stockholders, and be not inconsistent 
or in conflict with the laws of this Territory, orof the United 
States. 

(471.) Sec. 18. The directors shall cause a book to be 
kept, called record of corporation debts, in which the secre- 
ary shall record all written contracts of the directors; and 
a succinct statement of the debts of the company, the amount 
thereof, and to whom due; which book shall, during all of- 
fice hours, be open to the. inspection of any stockholder or 
party interested. 

(472.) Suc, 14. The secretary shall keep in a book pro- 
vided for that purpose, a correct copy of the proceedings at. 
each meeting of the company, as well as of the board of di- 
rectors; such record showing the name of each director 
present at each meeting of the board, and the name of each 
director voting against any proposition, whenever said direc- 
tor may require the same placed on record. Prior to the ad- 
journment of each meeting of the company or board of 
directors, the record of such meeting shall be read, and ap- 
proved. Thesecretary shall also keep such other books as 
may be deemed. necessary, or prescribed by the directors, in 
which all the business transactions of the company shall be 
plainly and accurately kept, one of which shall be labeled 
book of stockholders, containing the names of all persons, 
alphabetically arranged, who are, or shall have been stock- 
holders in said company, showing their places of residence 
if known, the number of shares of stock held by them res- 
pectively, the time when they became owners of such shares, 
and amount of cash paid to the company by them respect- 
ively, as also the time when they may have ceased to be stock- 
holders ; which book, during the office hours of said secre- 
tary, shall be open for. the inspection of stockholders and 
creditors of the company, or their personal representatives. 
The secretary shall also keep a transfer book, in which all 


be ,. transfers of stock shall be duly entered, and no transfer of 


stock of such company shall be valid, until it shall have 
been entered therein; by an entry showing to and by whom 
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transferred ; the numbers and designation of the shares, the 
date of transfer, and duly attested by said secretary and ap- 
proved by the directors. 
(473.) Sec. 15. The stock of such company shall be Stock to be 
deemed personal. estate, shall be’ transferred in the manner estate and o 
provided’ in the preceding section, and upon the books of 
the company, upon proper assignment and delivery, to the 
assignee, of the certificates of stock ; but no share-shall be Shares not S 
transferable till all the previous calls or assessments there- Ua PEVE 
on have been fully paidin; any shareholder transferring his scesments 
stock in the manner aforesaid, and the same being approved 
by the boards of directors, shall, from and after the date of 
such approval, cease’ to be a stockholder in such company, 
and shall not be liable to any future calls from the directors 
nor for any debts of the company thereafter. 
(474.) Src. 16. The directors of such company may call Directors may 
in and demand from stockholders the sums by them sub- ment of stock 


times 
scribed, in equal installments of not more than ten per cent. as they deem 


per month, unless otherwise stipulated in the articles of tobe given. 
subscription, at such times as they may deem proper; 
notice of which shall be given to the stockholders person- 
ally, or shall be published once a week, for at least four 
weeks, in a newspaper having a general circulation in this 
Territory ; if, after such notice has been given, any stock- How pa ment 
holder shall fail i in the payment of the assessment made up- big 
on shares held by him, so many of such shares as may be 
necessary for the payment of the assessment on all the shares 
held by him, may be sold at public auction, to the highest 
bidder. l 
(475.) Szo.* 17. Certificates of stock shall be issued By whom 
cates of 

signed by the president and secretary in such manner and stock to be 
upon such terms as the by-laws of the company may pre- 
scribe. 

(476.) Sec. 18. The president, secretary, and at least a certifcate to 
. majority of the directors, within thirty days after the payment eae Ñ paid 
of the -last installment of the capital stock, so fixed and ‘fi 
limited by the company, shall make a certificate, stating the 
amount of capital, so fixed and ‘paid in, which certificate 
shall be sworn to, and subscribed by them, and filed in the 
office of the auditor of public accounts. 

(477.) Sec. 19. Every company incorporated under this Powersa and 
act, or constructing or operating railways in this Territory, corporation. 
shall have power to cause such surveys for the proposed 


railroad to be made, as may be necessary for the selection 
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of the most advantageous ronte, and for such purposes 
their officers, agents and employes may enter upon the 
lands or waters of any person; subject to responsibility for 
all damages thatmay accrue; and may receive, hold, take and 
convey, by deed or otherwise, such voluntary grants and do- 
nations of real estate and other property of every description, 
as may be made to it, to aid and encourage the construction, 
maintenance and accommodation of such railroad ; to pur- 
chase, and by voluntary. grants and donations, receive and 
take, and by its officers, engineers, surveyors and agents, 
enter upon and take possession of and hold and use in any 
manner they may deem proper, all such real estate and per- 
sonal property as the directors may deem necessary for the 
construction and maintenance of such railroad stations, de- 
pots and other accommodations ; and may lay out its road or 
roads, not exceeding nine rods wide, and construct and main- 
tain thesame, with a single or double track, with such appen- 
dages as may be deemed necessary for the convenient use of 
the same; and for the purposes of making embankments, 
excava onk , ditches, drains, culverts, or for procuring P 
ber, stone and gravel, or other materials, may take as much 
more land wherever they think proper,as may be necessary 
for the purposes aforesaid, in the manner hereinafter pro- 
vided ; and may construct their road along, across or upon 
any stream of water, water course, lake, roadstead, street, 
avenue, highway, or across any railway, canal, ditch or 
flume, which the route of’ its road shall intersect, in such 
manner as to afford security for life and property, but said 
company shall restore the stream, or water course, road,. 
-street, avenue, highway, railroad, canal, ditch or flume, 
thus intersected, to its former state, as nearas may be, or ina 
sufficient manner not to have necessarily impaired its useful- 
ness, or injured its franchises; and may cross, intersect, join: 
and anite its railroad with any other railroad either befòre or 
after construction, at any point upon its route, and upon the 
grounds of such other railroad company with the necessary 
turnouts, sidings and switches, and other conveniences in — 
furtherance of the objects of its connections; and every 
company whose railroad is, or shall be hereafter intersected 
by any new railroad, shall unite with the owners -thereof in 
forming such intersections and connections, and grant the 
facilities aforesaid; and if the two companies cannot agree 
upon the amount of compensation to be made therefor, or 
the points or manner of such crossings, intersections and 
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connections, the same shall be ascertained and determined 
by commissioners as hereinafter provided. | 
(478.) Sec. 20. The said company shall have power 7 To transport 
take, transport, carry and convey persons and property on property: 1 to 
their railroad by the force and power of steam or of animals, and fixtures. 
or of any mechanical power, or by any combination of 
of them, and may receive tolls or compensation therefor ; to 
erect and maintain all necessary and convenient buildings, 
stations, depots, fixtures and machinery for the accommo- 
dation and use of passengers, freight and business, and ob- 
tain and hold the lands and other property necessary there- 
for ; to regulate the time and manner in which passengers 7° regulate 


transportation 
and property shall be transported, and the tolls and com- anācompensa- 


pensation to be paid therefor, within the limits that may be ene 
prescribed by law; to regulate the force and speed of their 
locomotives, cars or other machinery used and employed on 
their road, and to establish, execute and enforce all needful 
rules and regulations usual and proper for railroad com- 
panies. 

(479.) SEO. 21. If any such company cannot contract How to 


for the purchase of any real estate, or any right, title or interest sone” 


therein, necessary for any of the purposes aforesaid, from Purenne 
the person or persons owning #he same, then such company 
may acquire a title to the same for the purposes herein ex- 
pressed, by means of the special proceedings prescribed in 
this act. 

(480.) Sc. 22. Said special proceedings shall be con- Petition to the 
. ducted substantially as follows: The said company shall istrict court 
file in the clerk’s office of the probate, or district court of the ®0® 
county or district in which said real estate is situated, a 
petition verified according to law, stating therein the name Form and e 
of the company, the time? when it was incorporated, that it petition. 
still continues in legal existence, the principal termini of the 
proposed railroad, the description by metes and bounds, or 
by some accurate designation of the tract or tracts of land 
which said company desire to appropriate for the purposes 
mentioned in this act; that said tract or tracts of land are 
necessary for said purposes, that the line of said railroad 
has been surveyed and a map thereof made (a copy of 
which shall be filed with said petition), that said line has 
been adopted as the route for said railroad, together with the 
names of the persons in possession of said tract or tracts of 
land, and of those claiming any right, title or interest therein, 
as far as the same can be ascertained by reasonable diligence. - 
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Who detend- (481.) Sc. 23. The persons in occupation of said tract 

Proceedings or tracts of land, and those having any right, title or inter- 
est therein, whether named in the petition or not, shall be 
defendants thereto, and may appear and show cause against 
the same, and may appear and be heard before the com- 
missioners herein provided for, and in proceedings sub- 

_ sequent thereto, in the same manner as if they had appeared 

and answered said petition. 

Court to ap- (482.) Sc. 24. The said court shall, by order, appoint 

Rearing the a time for the hearing of said petition ; and the said com- 

Whom come pany shall cause all the occupants and owners of said tract 

hotie or tracts of land, as far as the same can be ascertained by 
reasonable diticence, to be personally notified of the pend- 
ing of said petition, at least ten days before the hearing 
thereof; and if any of said owners are unknown, or do not 

Howservice reSide in this Territory, the company shall cause a notice, 

 tobemadeif stating the filing of said petition, the object thereof, the 

Known or, o tract or tracts of land sought to be appropriated, and the 

the Territory. time and place of the hearing of said petition, to be pub-. 
lished for four successive weeks previous to the time of 
hearing, in a newspaper having a general circulation in this 
Territory. 

Defendants (483.) Sec. 25. The defendants to said petition may 

mayshow &ppear and show cause against the same, on or before the 
time set for the hearing thereof, or such other time as the 
hearing may be continued to; and upon satisfactory proof 
being made that the defendants have been duly notified of 
the pending of said petition as herein prescribed, the said 

Court may , court, if it shall be satisfied that the lands or any part 

ppoint three 

. commissioners thereof are necessary for any of the purposes mentioned in 
said petition, shall appoint three competent and disinter- 
ested persons as commissioners, to ascertain and assess the 
compensation to be paid to the person or persons having or 
holding any right, title or interest in, or to each of said 
tracts of land, for and in consideration of the appropria- 
tions of such lands to the use of said company. 

Court to ap- (484.) Sec. 26. The said court shall appoint the time 


tt 
Pmccof fret and place for the first meeting of said commissioners and 


commisioners the time for filing of their reports, and may give such fur- 
ther time as may be necessary for that purpose, if they 
“shall not then have:completed their duties, 

Commis- (485.) SEC. 27. The said commissioners shall meet at the 

Ofidalcatk time and place ordered, and before entering upon their 


- duties shall be duly sworn by any person authorized to ad- - 
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minister oaths, to honestly, faithfully and impartially per- 

form the duties imposed upon them; said commissioners Their powers 
may issue subpænas for witnesses for either party; may MENE 
administer oaths and may adjourn from place to place, and 

from time to time, as may þe mead for the proper dis- 

charge of -their duties, 

(486.) Szc. 28. The said commissioners shall posad Tovi ai 
to view the several tracts of land as ordered by. said court, hear proofs. 
and shall hear the allegations and proofs. of said parties, 
and shall ascertain and assess the compensation for such 
land, to be paid by the said company to the person or per- 
sons having, or holding any right, title or interest in, or to 
the same ; and in ascertaining and assessing such compen- 
sation they shall take into consideration and make allow- 
ance for any benefit or advantage that in their opinion will 2 | 
accrue to such person or persons, by reason of the con- i 
struction of the railroad as proposed by said company ; and To make 
they shall, on or before the time as ordered by said court, 
file in the said clerk’s office, their réport, signed by them, 
setting forth their proceedings in the premises. 

(487.) Src. 29. The said company, or any of the said Tarda i 
defendants being dissatisfied with the decision of the com- move court to 
missioners may, within twenty days after the filing of said report; report 
report, and after ten days’ notice to the parties interested, asi side and ro- 
move the court to set aside the report, and to order a new. same or other 
trial, as to any of the tracts of land; and upon good cause 
shown therefor, the said court may set aside the report as to 
such tract of land, and may recommit the matter to the 
same, or to other commissioners, who shall be ordered to 
proceed in like manner as those first appointed, but such 
matter shall not be more than twice committed to commis- 
sioners. 

(488.) Sec. 30. Upon the expiration of twenty days Renortto be 
after the filing of said report, or at such further time as may 3f afier tm "twenty 
be appointed therefor, if the report has not been set: aside 
as provided in the preceding section, and if the proceedings 
of said commissioners appear to have been correctly done, 
the said court shall confirm said reports and certify the 
same thereon. 

(489.) Szc. 31. Upon the compensation therein named When prop- i 
being paid up, said company shall cause the said reports corporation. 
and certificates thereon, to be recorded in the recorder’s 
office of said county, and the real estate, or the right, title 
or interest therein described in such report, shall be and be- 
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To be deemed Come the ‘property of said company for the purposes of its 

publi¢use. corporation, and shall be deemed acquired for, and appro- 
priated to public use. 

When and (490.) Seo. 32. Such company shall, within thirty days 


where com- 
pany to pay or after final confirmation of the report aforesaid, pay or ten- 


pensation der the sum of money assessed by said commissioners for 
Abe compensation of each tract of land described in said 
- report, and said payment or tender, may be made to the 
‘person or persons interested therein, according to the amount 
or extent of the right, title or interest owned or held by 
them; or the payment may be made to the said clerk of the 
court in which such proceeding was had .for said persons, 
. -._-and the same shall be deemed valid for all purposes what- 
soever, as if the said sum of money had been personally 
paid to each and all fhe persons entitled thereto. 
Coney pa aat (491.) Sec. 33. The said court shall, at the time of the 
menter payment of the said sum of money to the clerk, direct and 
order the same to be paid over to the persons who shall, 
upon satisfactory proof, be entitled thereto. 
“Porson” in- (492.) Suc. 34. In all proceedings in relation to the sale 
cludes muni- 
cipal or other OT appropriation of real estate, and ascertaining and renew- 
incorporations 
ing compensation therefor for railroad purposes, as pre- 
“ seribed in this act, the term ‘“‘ person ” shall be deemed to 
include municipal or other incorporations. 
Cotporation - (493.) SEC. 35. It shall be the duty of any company . 
fences. operating lines of railroad in this Territory to make and 
maintain a good and sufficient fence on either or both sides 
their entire railroad, where the lines run through lands 
which are now or may hereafter be enclosed or improved ; 
and in case they do not make and maintain such fence, 
along their entire line, if their engines or cars shall kill, 
_ maim or destroy any cattle or other domestic animals, they 
shall pay the owner thereof, a fair market price for the same, . 
uhless said owners shall be proven negligent or at fault. 
Bell tobe (494,) Sec. 36. A bell of at least twenty pounds’ weight 


placed on ë ° 
locomotive; shall be placed on each locomotive engine, and be rung at a 


sounded. distance of at least one hundred rods from the place where 
the railroad shall cross any street, road or highway, and be 
kept ringing until it shall have crossed, under penalty of 
one hundred dollars fine for each and every such neglect, 
A which shall be paid into the Territorial treasury. (1) Pro- 


vided, that sounding the locomotive whistle, at least one- 


(1) See sec. (2044.) 
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te1minal places ; and the whistle’ shall also be sounded for 
every „street crossing while passing throu gh towns during 
the prevalence of fogs, show and dust storms; said compa- 
ny shall also be liable for all damages which ‘shall be sus 
tained by any persons by reason of such neglect. 
(495.) Sec. 37. Every such company shall start, and eas 

‘run their cars for the transportation of persons and property, fme to Pe ee; 
at such regular time as they shall fix by public notice ; and ṣorporation 
shall furnish sufficient accommodation for the transportation 2° eee 
of all such passengers and property as shall within a rea- pan 
sonable time previous thereto, offer for transportation at the 

place of starting, at the junction of other railroads, and at 

sidings or stopping places established for receiving and dis- 

charging way passengers and freight; and shall take, trans- 

port and discharge such passengers and property at, from 

and to such places, on the due payment of tolls, freight or 

fare therefor ; if the company or their agents refuse to take 

and transport any passengers or property, or to deliver the 

same at the regular appointed places, they shall be liable to 

the aggrieved party for all damages that may accrue. 

(496.) SEC. 38. It shall not be lawful to place baggage, Baggage, 
umber and 

freight, merchandise or lumber cars, in rear of passenger freight cars 
cars, and for any violation of this section, the company shall Pines’ 18 sar 
be liable to the party complaining, in the sum of five hun- ears. 

dred dollars, and the person, agent, directors or officer so 
causing the cars to be placed shall be guilty of a misde- 

meanor, and upon conviction, may be fined in any sum not 
exceeding five hundred dollars, or imprisonment not ex- 

ceeding twelve months, or both, and should any aceident 

happen to life or limb, by such unlawful arrangement of 

cars, the person, agent or officer who so directed, or suffered 

such arrangement shall be guilty of felony; and upon con- 

Viction, shall be imprisoned in the penitentiary for any term 

not less than one, nor more than ten years. (1) 

(497.) Sxc. 39. In case any passenger shall be injured Company not 
on the platform of any car, or on any baggage, wood, gravel son injur ed 
or freight cars, in violating the printed regulations of the regulations of 
company, posted up at the time in a conspicuous place i ine “ 
side of its passenger cars then in the train ; or in violation 


(1) See sec. 216 of penal code, sec. (2036.) 
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of verbal instruction given by any officer of the train, such 
company shall not be liable for the said injury. 

~ (498.) Sec. 40. Any passenger refusing to prepay his 
fare, or toll on demand, may be put off the cars at any stop- 
ping place the conductor or employes of the company may 
elect. 

(499.) Sec. 41. Every conductor, baggage master, en- 
gineer, brakeman or other employe of said railroad com- 
pany employed in a passenger train, or at stations for pas- 
sengers; shall wear upon his hat or cap, or in some con- 


~ gpicuous place on the breast of his coat, a badge indicating 


Shall have no 
authority 
without such 
badge. 


Check to be 
affixed 


to bag- 


gage. 


Duplicate to 

be given to 
rson owning 
ggago. 


Map of Jand 
taken 
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auditor and. 
recorder. 


Pa 


a 


his office or station, and the initial letters of the name of the 
company by which he is employed, and no collector or con- 
ductor, without such badge, shall demand or be entitled to 
receive from any passenger, any fare, or ticket, or exercise 
any of the powers of his office or station, or interfere with — 
any passenger or property. 

Src. 42. (1) 

Sec. 43. (2) 

(500.) Sxo. 44. A check shall be fixed to every pack- 
age or parcel of baggage when iaken for transportation, by 
the agent or employe of such company, and a duplicate 
thereof given to the passenger or person delivering the 
same; and if such check be refused on demand, the com- 
pany shall pay -to such person the sum of twenty dollars, 
to be recovered as in action of debt; and further, no fare or 
toll shall be collected or received from such passenger; and 
if such person shall have paid said fare, the same shall be. 
returned by the conductor in charge of the train, and on 
the passenger producing said check, if said baggage or par- 
cel shall not be delivered by the agent or employe of said 
company, the passenger may be a witness in any suit to 
prove-the contents or value of said baggage, and for the 
recovery of damages, in any court having jurisdiction. 

(501,) Sec. 45. Every company organizing under this 
act or constructing or operating any railroad in this Territory 
shall, within a reasonable time, after their road shall be 
finally located, cause a map to be made of the land taken 
and obtained for the use thereof, and so far as necessary the 
boundaries of the several counties through which the road 
may run, and file the same in the office of the auditor of pub- 


(1) Stiperseded by sec. 215 of an act to establish a penal code. See sec, (2045.) 
(2) Superseded by secs. 334 and 335 of penal code, see secs. (2164.) and (2166.) 
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lic accounts; and also like maps of the parts thereof located 
-in the different counties, and file the same in the office of the 
recorder for the county in which said parts of such road 
shall be, there to remain as a record; maps and profiles 
shall be certified by the chief engineer, the president and 
secretary of the company, shall be kept in the office of the 
secretary of the company, subject to examination by all 
parties interested. 

(502.) Sxo. 46. If such railroad company ‘shall not When aots, of 
within two years after the filing of its original articles of to vole by Pon- 
association begin the construction of its road, and expend us 
thereon at least five per cent. of the amount of its capital 
stock, and finish the road and put the same in full operation 
within six years, its act of incorporation shall be void. 

(503.) Sec. 47. Any company constructing or operating What damages 

lines of railroad in this Territory, shall be liable for all dam- fate tor.” 
age which may be sustained through destruction of property 
caused by fire communicated from their locomotive engines, 
_ or neglect on their part to make good and sufficient cross- 
ings at points where lines of travel cross the railways, the 
damage so sustained to be determined before the nearest 
court having jurisdiction, and to be collected, in case pay- 
ment is refused, by attachment and sale of any company 
property which can be found. 

Seo. 48. This act shall be in force from and after its 
passage, and may be altered or amended at the discretion of 
the Legislative Assembly. ù 


ion 


An Act.to amend “An act providing for the incorporation of railroad companies and 
the management of the affairs thereof,” approved February 19, 1869. 


[Approved February 16, 1876.] 


(504.) Suc. 1. Be it enacted by the Governor. and Leg- 
islative Assembly of the Territory of Utah: That the 
act entitled ‘« An act providing for the incorporation of rail- 
road companies and the management of the affairs thereof,” 
approved February 19, 1869, be and the same is hereby 
amended and supplemented as follows: 

Tt shall be lawful for two or more railroad companies to Consolidation 
consolidate their capital stock, debts, property, assets, and railroad com- 
franchises, in any such manner, and on such terms as the for. ”0™® 
boards of directors of such companies may agree upon ; but 
no such consolidation shall take place without the written 
consent of every shareholder in such companies; and no 
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such consolidation shall in any way relieve sach companies 
or the stockholders thereof from any ahd all liabilities ; and 
- in case óf such consolidation, due noti¢e of the samé #8 
be given by advertising for, at least, one menth in two daily 
newspapers published in this Territory, and when such con- 
solidation is completed, such company shall file new articles 
of association in the office of the auditor of public accounts. 
Said articles of association shall set forth: the name of the 
consolidated company ; the number of years the same is to 
continue in existence, not exceeding fifty; the amount of 
the capital stock of the company, which shall be dividéd . 
into shares of one hundred dollars ; the names and number 
of directors to manage the affairs of the company, who shall 
hold their office until others are elected, as shall be provided 
by the by-laws of the company; the termini of such road, 
the counties into and through which it passes or is intended 
to pass, and the length, as ‘hear as may be. Such articles 
shall be signed by the presidents of the respective compa- 
nies, and their corporate seals shall be attached thereto, 
which shall be attested by the secretaries of the companies. 
Sros. 2, 3, 4, 5, 6, 7. (4) 


(1) These sections are amendatory of the original law and are incorporated 
therein. 
7 
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CHAPTER IIL 


OF IRRIGATION COMPANIES. 
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SECTION. 

505. Organization of irrigation districts. 
Proviso. 

506. Citizens of district may form com- 
pany; number of trustees; direct 
how tax levied. 

507. Trustees to locate canal or ditch 
and estimate cost, etc., and report 
to county court. 

508. Duty of county court after notice to 
hold an election; questions to be 
submitted; how votes polled. 

509. When tax agreed upon to be a law; 
to be paid to treasurer of company. 

510. When proceedings under this act to 
be null and void. 

511. Bonds to be given and where filed. 

512. Term of office. 

513. Elections to be held annually; noe- 
tice to be given by county clerk. 

514. Trustees to elect one of their num- 
ber president and to fill vacancies in 
board; may make by-laws and reg- 
ulations; may appoint agents, ofi- 
cers, etc.; shall make annual report 
to county court. 

515. Powers of trustees. 

516. Proceedings in case lands to be ben- 
efitted are not legally claimed. f 


SECTION. 

517. In what cases powerexténded to an- 
other county. 

518. When lakes or ponds may be used 
as reservoirs. 

519. When to become property of irriga- 
tion district; tax may be lévied for 
repairs; proceedings in case of sud- 
den emergency. 

520. Property exempt from taxation. 

521. Trustees may purchase lands for 
canal or ditch. 

522. Proceedings in| case owner of lands 
absent or cannot agree with trustees 
as to price., 

523. When title to vest in the company. 

524. When trustees may enterupon land 
without payment. 

525. Penalty for injuring property of 
company. 

526. What damages company liable - for. 

527. Rights reserved by, Legislative As- 
sembly. 

528. Persons who have constructed ca- 
nals, etc., before the passage of this 
act may organize under it. 


An Act to incorporate irrigation companies. 


[Approved January 20, 1865.} _ 
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(505.) Sec. 1. Be it enacted by the Governor and Leg- orfeaeatcn 
islative Assembly of the Territory of Utah: That, upon districts” 


the majority of the citizens of any county or part thereof 


representing that more water is neceseary and that-there are 
streams unclaimed which, if brought out of their natural 
channels and thrown upon tracts of land under cultivation 
or to be put under cultivation, can be of value to the inter- 
ests of agriculture, the county coutt having jurisdiction may 
proceed to organize the county or part thereof into an irriga- 
tion district; and thereafter the landholders of such distriét 
shall be equally entitled to the use of the water in or to be 
brought into such district, according to their several needs: 
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Proviso. Provided, such landholders pay or work out their propor- 
_--  _ tion of the expenses incurred in the construction and keep- 

: ing in repair of the necessary canals or ditches. (1) 
Citizens of (506.) Src. 2. The citizens of an irrigation district, when. 


district may 
torm com- so organized for the purposes mentioned in the preceding 


of trustees; section, may in mass meeting, after a general notice thereof 
tax levied. has been given, proceed to the formation of a company by 
electing, viva voce, not less than three nor more than thirteen 
trustees, a’ secretary and a treasurer, and decide whether 
the tax to be levied shall be on all taxable property or upon 
the lands to be benefitted. 
Trustees to lo- (507.) Suc. 3. It shall be the duty of the trustees so 
ditch and esti- elected to locate the proposed canal or ditch, determine the 
and report to” amount and quality of the land to be benefitted thereby, to 
estimate the cost, including dams, flumes, locks, waste weirs 
and all the appurtenances belonging thereto, the amount per 
acre or the percentage on taxable property which will be 
necessary to construct the same, less the value of the pos- 
session of any unoccupied lands on the line of such canal or 
- ditch, and make a report including these items to the county 
court: Provided, that if the tax to be levied is a property 
‘tax, the estimates shall be made from the latest assessment 
rolls in the county assessor’s Office. 
Duty of coun: ' (508.) Szo. 4. It shall then be the duty of the county 


public notice court, after at least six days’ public notice shall have been 


election; ques- given in each precinct in the ‘said irrigation district, to hold 
mitted. an election, at which the report of the trustees, provided for 
in the preceding section, shall be made public ; and the elec-. 
tors shall vote yes or no upon the following questions: First, 
~ do you mutually agree to pay per cent. property 
tax or per acre land tax, to construct the proposed 
ditch or canal? Second, do you approve the action of the 
mass meeting in, the election of officers? The votes shall be 
polled and counted in the manner prescribed in “ An act 
How the votes regulating elections,’’ approved January 3, 1853: Provided, 
polga: the meaning of the word electors used in this section shall 
only include tax payers, if a property tax, or landholders, 
if a land tax, in the said district. 
When tax (509.) Sxo. 5. If upon counting the votes it shall appear 
bea law; to be that two-thirds of the votes polled have been answered in 
trerotcom- the affirmative, then the tax so agreed upon shall be a law in 


ai the said irrigation district ; and the tax when collected shall 


(1) As provided by act of Feb. 15, 1876. 
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þe paid over to the treasurer of said company on his order: 
Provided, that not exceeding one-half of the tax so agreed 
upon shall be collected at one time, the. residue to be col- 
lected as the work progresses. (1) 

(510.) Sec. 6. If less than two-thirds of the votes polled When pro 
are answered in the affirmative, then all proceedings under der this act to 
this act shall- be null arid of no effect: Provided, that if void. 
there are objections to the officers so elected by the mass 
meeting, the electors may write other names on their tickets ; 
the persons having the most votes to be declared elected. 

(511.) Sec. 7. The officers so elected shall file bonds in Bonds to be 
the office of the clerk of the county court, .conditioned for where filed. 
the faithful performance of their several duties ; the amount 
. of such bonds to be declared by the pour court having 
jurisdiction. 

(512.) Sxc. 8. The term of office of the first trustees, Term of office. 
secretary and treasurer shall be till the next general elec- 2 
tion ; and thereafter for one year, and until. their SUCCeSSOrS 
are elected and file bonds. 

(513.) Seo. 9, All subsequent elections for company Blections to be 
officers, and for determining the rate of annual tax, shall be 
held annually on the day of the general election for Terri- 
torial, county and precinct officers, at which time the num- 
ber of trustees may be changed by a two-thirds vote to any 
number not less than three nor more than thirteen. Notice Xotice tobe 
of said election shall be given by the clerk of the county ‘y cle. 
court, and said election shall be conducted and returns — 
made thereof in the manner prescribed for the election of 
Territorial, county and precinct officers. The rate of tax 
determined at said election by a two-thirds vote, shall be a 
law in said irrigation district; and all taxes in said district 
may be assessed and collected and. collection enforced in the- 

Same manner prescribed by-the existing revenue laws, 

and the powers conferred by said laws upon the county 

assessors and collectors and the county courts and their 

clerks are hereby extended to and conferred upon the assess- i 
ors and collectors and the trustees and their clerks respect- 

ively, of said irrigation conipanies or districts within their 
jurisdiction. (1) 

(514.) Sec. 10. The trustees at their first meeting shall , Trustees to, 
elect one of their number president, and it shall be their thelr number, 


duty, and they shall have power to fill any vacancy which to fill vagan- 


(1) As provided by act of Feb. 15, 1876. 
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may occur in the board by death, change of residence or - 
otherwise, and the persons chosen for this purpose shall 

hold office until the next annual election. The trustees 

shall also have power to meet at such times and places as 
May make by- they may deem expedient to make by-laws, rules and regu- 
sense lations necessary to carry into effect the objects of the peo- 
ple; to appoint agents, subordinates and officers, and em- 

ploy such workmen as may be requisite ; to appoint assess- 

May appoint OTS and collectors, or make agreement with the county as- 
agents of-  sessors and collectors to assess and collect the tax, and no- 
tify collectors when additional installments of the tax will be 
needed ; to construct and complete said canals or ditches 
with all necessary appurtenances thereto; to cause to be 

- kept an accurate account of all receipts and disbursements, 
and to complete said canals or ditches and settle all accounts 
of the same. Said trustees shall make an annual report of 
their proceedings under this.act to the county court on or 
before the first day of February, and shall file with the 


annual report clerk of thee county court a map of said irrigation district 

court, showing the location and subdivision of lands therein, and 
- of the company’s canals and ditches. (1) 

Powersof . (515.) Seo. 11. The trustees shall have power to sue 


trustees. 


and be.sued, plead and be impleaded, to haveand to hold 
all such real estate and personal property as may be neces- 
sary to construct the contemplated ditch or canal, including 
all appurtenances belonging thereto. 

Proceedings in (516.) Sec. 12. If any part of the lands to be benefitted 


`~ case lands to 


be benefitted by the proposed ditch or canal are not legally claimed, then 


aimed.” such lands may be appraised by the trustees, and shall be 
held and the possession of them sold by the trustees, as 
opportunity may offer; andthe estimated amount of funds 
necessary to complete such canal or ditch shall be decreased 
by the estimated value of such lands, previous to the levy 
and assessment of any tax. 

In what cases _(517.) Sec. 13. Where the streams to be taken out for 


od to another Í irrigation purposes come from counties other than the one 
i in which the district is situated, but where there are no ex- 

“ isting claims to the water and where no individual or settle- 

ment will be injured thereby, then the power of said irri- - 

gation district is hereby extended to said other county, 
insomuch as said extension may be necessary for the con- 

struction of dams to turn the waters and ditches or canals 


a $ 
(1) As provided by act of Feb. 15, 1876. 
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with all necessary. appurtenances, as may be necessary to, 
convey the same to where it is to be used. 

(518, ) Szo. 14. Where lakes or ponds in natural basins When lakes TA i 
haye outlets, or where such can be made by dams across Used as T reser- 
hollows, such lakes, or ponds may be used as reservoirs to”. 
store water for lands lying on lower levels; and the people 
of any irrigation district may, under the provisions of this 
act, construct such artificial or use such natural -basins for 
irrigation purposes : Provided, the waters of such lakes or 
ponds are in no case to be raised, by dams or otherwise, so 
as to interferé with or damage settlers upon the margin 
thereof. 

(519,) Suc. 15. Upon the completion of any canal, When tobe- 
ditch or reservoir contemplated in this act, they shall be- Sety orini” 
come the property of the irrigation district; and thereafter tax cyte 
all funds necessary for repairs upon said ‘canal, ditch, or nie 
reservoir, and for keeping the same in order, or for altering 
or enlarging the same may be levied by a tax upon the lands 
benefitted, the landholders in the district to vote upon the 
same in the manner heretofore provided for in thisact. And p res 
in case of any sudden emergency, caused by inundation or case of sudien 
otherwise, said trustees are hereby authorized and empow- 
ered to make such. repairs, or take such measures as they 
may deem necessary to preserve the canals, or ditches, or 
other works of said company or district. An account of 
the expenses incurred. in such case shall be presented to the 
county court, and on receiving the certificate of said. court 
that the work was necessary and the account thereof just, 
the trustees are hereby authorized and empowered to levy a 
tax upon all the lands of said district benefitted by such 
canals or ditches, and said tax may be collected inthe same 
manner and at the same time, if necessary, as provided for 
the collection of other taxes in said district. (1) 

(520.) Sec. 16. All property or money belonging to any Propert =e 
irrigation district, in the hands of trustees to be expended {axation 
by them under the provisions of this act, is hereby ex- . 
empted from all city, county and Territorial taxes. 

(521.) Smo. 17. After any canal or ditch shall have been. Trustees 
laid out, under this act, or under any special charter where for os ial OF” 
other provision has, not been made, the trustees. or company 
may agree with the owners. of land through which it will 


(1) As provided by act of Feb, 15, 1876. 


224 COMPILED LAWS OF UTAH. 


pass for the purchase of so much thereof as may be neces- 
sary for the making of -the canal or ditch and the appur- 
tenances thereto belonging. 
Proceedings in (522.) Suc. 18. In every case where the owner of the 
- land absent or land so required shall be absent from the county, or shall 
with trustees not from any case be capable in law so to agree, or shall 
refuse to agree, or ask an exorbitant price, the value of such 
land and the damages to the owner thereof shall be ascer- 
~ tained in the following manner: First, the occupant of or 
claimant to such land and the trustees may each select 
referees, and in case of disagreement they two may selecta — 
third, and these: referees shall proceed to determine the 
value of the land under controversy and assess the amount 
of damages, if any, which each owner of lands or improve- 
ments has sustained or will sustain in consequence thereof. 
Second, the appraisal with a description of the land so 
appraised shall be acknowledged by the referees signing it 
before the clerk of the county court in which the lands are 
situated ; and, when so acknowledged, shall be filed in the 
county clerk’s office, within ten days after it shall have been 
made. 
When title to (523.) SEc. 19. The trustees, upon payment to the 
vestinthe rightful claimant of the several sums assessed in the ap- 


ee praisal so made, or upon making a tender thereof when the 
.Same shall be refused, shall be entitled to enter upon the 
lands described in the appraisal, dnd have and hold the 
same for the use and benefit of such irrigation district for 
ever. 

When trustees (524.) Sec. 20. If on any parcel of the lands. so des- 


nai au scribed there shall be no person then living, authorized to 
payment.  feceive payment for the damages assessed for such parcel, 
and such damages shall not have been lawfully demanded 
within ten days after the filing of such appraisal, the board 
of trustees may enter thereon without payment or tender of 
such damages, but subject to such payment whenever the 
same shall be thereafter lawfully required. 
Penaltyforin- - (525.) Sec. 21. If any person shall break, injure or 
ote proper destroy any bank, dam, flume, waste weir, lock or gate on 
° said canal or ditch, or any of the appurtenances belonging 
thereto or in use upon the same, or take water from the said 
canal or ditch, except by direction of proper officers, such 
person so offending shall for every such offense be liable to 
a civil suit for the recovery of damages, to be prosecuted 


for, before any court having jurisdiction, by any tax payer 
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in the irrigation district ; and shall also be subject to indict- 
ment. and, upon conviction, shall be punished by fine not 
exceeding one thousand dollars, or imprisonment not ex- 
ceeding one year, or by both fine and imprisonment, at the 
discretion of the court. (1) 

(526.) SEC. 22. All companies or districts organized un- What damages 
der the provisions of this act shall be liable for any damages able for. 
which may occur by the breakage of any canal: or ditch, 
which damages may be appraised and collected in the man- 
ner prescribed in the eighteenth and nineteenth sections of 
this . act. 

(527.) Suc. 23. Nothing in this act shall-be so construed Right reserved 
as to interfere with the right of the Legislative Assembly to Assembly. 
repeal, alter or amend the same at pleasure. 

(528.) Sc. 24. That persons who have constructed Persons who 
canals, ditches, or dams, and taken out water for irrigation structed 
purposes before the passage of the act to which this act is before'the Pas: 
amendatory, are hereby authorized to organize under the may or organize 
provisions of said act, and to enjoy aÑ the rights , powers 
and privileges guaranteed therein: Provided, they shall 
proceed in the same manner as is provided for the organiza- 
tion of new,companies. (2) 


(1) See sec. 349, penal code, C. L. (2179.) 
(2) Amendment of Jan. 17, 1866. 
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CHAPTER ‘IV. 


OF INCORPORATIONS FOR GENERAL PURPOSES. 


SECTION. SECTION. 
529. Residence of corporators; purposes. 538. Corporation has lien. 
580. Must enter into an agreement,and 539. Officers to act until their successors 


what it must contain. Proviso. are qualified. 
Capital stock may be partin prop- 0. Ifofficersqualify they may continue 
erty. to act, etc. 
531, The agreement must be acknowledg- 541. Corporation to keep correct books, 
edged. 542, Stock personal property and trans- 
532. How officers to qualify. ferable, 
583. Judge of probate to issue certificate. 543. Fraudulent practices punished. 
534. Powers of the corporation. 544, Same. 
585. Increase of capital stock; corpora- 545. Certificate of clerk. 
tions may consolidate; notice. 546. Non-user. 
536. Corporation may be dissolved. 547. Meetings, votes, etc. 
537. If corporation be dissolved its affairs 548. Liability of stockholders. 
may be adjusted. 549. Right to modify or repeal reserved. 


An Act providing for incorporating associations, for mining, manufacturing, com- 
mercial and other industrial pursuits, 


7 [Approved February 18, 1870.] 


Residence of (529.) Seo. 1. Be it enacted by the Governor and Leg- 
Corporators: 4 slative Assembly of the Territory of Utah: That here- 
after, whenever any number of persons, not less than six, 
one-third of whom being residents of this Territory, are de- 
sirous of associating themselves together for establishing 
and conducting any mining, manufacturing, commercial, or 
other industrial pursuit, or the construction or operation of 
wagon roads, irrigating ditches, or the colonization and im- 
provement of lands, or for colleges, seminaries, churches, 
libraries, or any benevolent, charitable or scientific associ- 
Purposes; ation, or for any rightful subjects consistent with the con- 
stitution of the United States and the laws of this Territory, 
and who wish to incorporate for that purpose, may, by com- 
plying with the provisions of this act, become a body cor- 


porate. (1) 
(530.) Sec. 2. They shall enter into an agreement in 


a (1) As amended Feb. 20, 1874. _ 
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writing, signed by each. of them, and by at least four of Must enter in- 
their number acknowledged before the probate judge of ment and i 
the county in which they have established or intend to es- contain. 
tablish their principal place of business, stating the pre- 

cinct or city, and stating the name of the association, their 

names and places of residence written in full, the time of 

its duration, which shall not in any case be less than three 

years nor more than twenty-five years, the pursuit or busi- 

ness agreed upon, specifying it in general terms, the place 

of its general business, the amount of stock each party has 
subscribed, the amount of each share and the limit of capi- 

tal stock agreed upon, the number and kind of officers for 

the association, with their qualifications and term of office 

and the time and- manner of their election, removal and 
resignation, and whether the private property of the stock- 

holders shall be liable for its obligations or not, with such 
additional clauses as they deem necessary for the conduct- 

ing of the business and its future safety and welfare. - To 

this there shall be added the oath or affirmation of four or 

more of their number, to the effect that they have com- 

menced or it is bona fide their intent to commence and carry 

on the business mentioned in the agreement, and that. the 

affiants verily believe that each party to the agreement has 

paid, or is able to and will pay the amount of his stock 
subscribed, provided that said acknowledgment shall not be 

made before the probate judge until twenty-five per cent. of 

the stock subscribed by each shareholder shall have been 

paid in. s 
Provided, that where the amount of the capital stock Proviso. 

of any corporation which may be formed under the. provis- 
ions of this act, or of the act to which this is amendatory, 
consists of the aggregate valuation of property, for the 
working, development, management, use, sale or exchange, 
of which such corporation shall be formed, no actual sub- 
scription in money to the capital stock of such corporation 
shall be necessary ; but each owner of such property shall 
be deemed to have subscribed such an amount to the capi- 
tal stock of such corporation as under the by-laws will rep- 
resent the fair estimated cash value of so much of said 
property, the title to which he may, by deed of trust, con- i 
vey, or may have conveyed, or vested in such corporation ; ver 
such subscription to be deemed. to have been paid in upon 

the execution and delivery to such corporation of such con- 

veyance or deed of trust: Provided further, that this sec- 


Capital stock. 


te 
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tion shall not be so construed as to prohibit the stockholders 
of any corporation from regulating the mode of making 
subscriptions to its capital stock, and calling in the same by 
by-laws or express contract: And provided further, that 
` Mustshow- -where subscriptions to the capital stock of any company are 
"paid in other than money, the fact shall be so stated, and 
the kind of property, with a description thereof, specified 
_in the articles of agreement. (1) 
The agree- (531,) Sxo. 3. The agreement, with the oath or affirm- 
AEE ation, shall, within ten days from its due execution, be 
deposited with the probate clerk of the county in which the 
general business is to be carried on, and shall be by him 
recorded in a book to be prepared for thai purpose and 
kept in his office, the expenses of which recording shall be ` 
paid by the association. 
pom omer (532.) SEC. 4. Before the first or any other officers shall 
enter upon the duties of their respective offices, they shall 
take and subscribe an oath of office, and enter into bonds 
to the acceptance of the probate judge, that they will dis- 
charge the duties of such office to the best of their judg- 
ment, and that they will not do nor consent to the doing of 
any matter or thing relating to the business of the associa- 
tion with intent to defraud any stockholder or creditor or 
the public. And the oath or affirmation and bonds shall be 
filed in said office and recorded. 
Judge of pro- (533.) Sec. 5. So soon as the agreement and oath. or 
certificate. affirmation and oath of office and bonds are filed and 
recorded, the clerk of the probate court shall, under the 
direction of the probate judge, issue under the seal of the 
court, a certificate to the association, therein stating in gen- 
eral terms the facts, that the agreement and oath or affirm- 
ation and oath of office and bonds have been filed in his 
office, which shall be sufficient to constitute the association 
a body corporate, with succession as specified in the agree- 
ment. 
Powers of the (534.) Sc. 6. The corporation in its name shall have 
; power to make contracts, to sue and to be sued, to have a 
seal, which it may alter at pleasure, to buy, use, and sell or 
dispose of personal property, to buy, use, sell or dispose of 
: all such real estate as shall be necessary for its general busi- 
ness and such as shall be necessary for the collection of its 
debts or judgments or decrees in its favor; but it shall not 


One 


(1) As amended Feb. 20, 1874. 


% 
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have power to enter into, as a business, the buying and sell- 
ing of real estate. It may make all such by-laws, rules 
and regulations, not inconsistent with the laws in force, or 
which may be in force in this Territory, and not inconsistent 
with other corporate rights and vested privileges, as may be — 
necessary to carry into effect the object of the association ; 
and such by-laws, rules and regulations may be made ina 
general meeting of the stockholders or by a board of officers 
elected by them. It may as hereinafter provided increase 
its capital stock or dissolve the corporation. - 

(535.) Szo. 7. If more capital than is first subscribed. be tncrease of 
needed, the stockholders may at any meeting called for. aaa 
that purpose, by. a two-thirds vote of all the stockholders, 
increase the same by the sale of more shares, and thereafter 
the stock may be increased accordingly; but in no case 
shall the capital stock exceed the sum of ten millions of 
dollars. Where two or more corporations organized under forPorator® 
this act shall desire to unite and consolidate, it shall be law- te ’ 
fal for them so to unite and consolidate: Provided, that at a 
regular meeting of said corporations, two-thirds of the 
stockholders thereof shall by vote determine to so unite and 
- consolidate: Provided further, that notice of the meetings Notice. 
of such several corporations for such purpose shall be called, 
by notice published in some newspaper published at Salt 
Lake city for at least thirty days before such meetings shall « 
be held. (1) 

(536.) Szc. 8. Any corporation formed under this act, Corporation 
may dissolve.and disincorporate itself by its officers pre- s solved. 
senting to the probate judge of the county in which the 
principal office of the company is located, a statement setting 
forth that at a meeting of the stockholders called for that 
purpose, it was decided by a two-thirds vote of all the stock- 
holders to disincorporate and dissolve the incorporation. 
Notice of the application shall then be given by the clerk, 
which notice shall set forth the nature of the application 
and shall specify the time and place at which it is to be heard, 
and shall be published in some newspaper having general 
circulation in the Territory, once a week for one month. At 
the time or place appointed, or at any other time or place to 
which it may be postponed by the suds: said judge shall 
proceed. to consider the application, and if satisfied that the 
corporation has taken the necessary vote to dissolve itself, 


(1) As amended Feb. 16, 1872. 
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Þe dissolved its 
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and thatall claims against the corporation are discharged, ` 
he shall enter an order declaring it dissolved. 
(537.) Suc. 9. Whenever the corporation shall be dis- 


es be solved, if there shall be debts or claims due to it, or debts 


Corporation ` 
has 


ae to act 


until t 


or obligations against it, or assets, real or personal, not con- 
verted into money for distribution, the corporate powers 
shall be continued for the purpose of collecting the debts or 
claims due, and paying its debts or obligations and selling 
and converting its assets into money and distributing the 
same among the stockholders; and if no sufficient means of 
effecting the object and intent of this section be provided in 
the agreement or by-laws, the court shall have power on the 
application of any person interested, to make all needful 


- rules and orders and judgments necessary to carry the pro- 


visions of this section into effect. 

(538.) Sec. 10. The corporation shall collect of the 
stockholders the amount of stock by them subscribed, in 
such installments and at such times as shall be settled by 
the agreement or by-laws. It shall have a lien on the 
amount paid in and the dividends thereon for any balance 
due for the stock of a delinquent stockholder. 

(539.) Sec. 11. The officers, after being fully qualified 


successors are to act, may continue to act, unless removed for misconduct, 


qualified. 


If officers 1 
qualify they 


may continue 


to act, e 


Corporation to 


keep correct 
books. 


Stock porzo sone! 


property a 
Deere opie: 


until their successors are qualified. 
. (540.) Seo. 12. If, from any cause, the officers shall not 
be elected at the time provided in theagreement or by-laws, 
such election may be made at such other time as the officers 
and directors may appoint. If such appointment be not 
made within three months, then at the call of any six stock- 
holders. 

(541.) Sxo. 13. It shall be the duty of the corporation 
_ to keep true and correct books of ‘its proceedings and busi- 
“Tess. 

(542.) Suc. 14. The stock shall be deemed oial 
property, and may be transferred in such manner as may þe 


. provided in the agreement or by-laws. 


Fraudulent 


practices pun- 
ished. 


(543.) SEC. 15. If the secretary, clerk, or other person 
having the charge of keeping the books of the corporation, 
or any other person whose duty it is to make entries in such 
books, shall willfully omit to make the proper entries, or 
shall knowingly and willfully make any false and fictitious 
entries therein, with intent to deceive or defraud the corpor- 
ation or any stockholder, creditor or other person, he and 
his counselors, advisers, aiders and abettors shall be deemed 
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guilty of forgery, and shall be punished as provided by law 
forthe punishment of the crime of forgery. (1) 

(544.) Sec. 16. If any officer, director, employe or Same. 
other person having the charge or ‘management of any 
money or other property of the corporation, -ór to whom 
any such money or other property shall be entrusted for 
any purpose whatever, shall fraudulently misapply, carry 
away, secrete, conceal or convert to his own use any such 
money or other property with intent to defraud such corpor- 
ation, or any stockholder, creditors or other person, he, his 
~ counselors, aiders and abettors shall be deemed guilty of 
embezzlement, and shall be punished as provided by law for 
the punishment of embezzlement. (2) 

(545.) Sec. 17. It shall be the duty of the clerk, with Certificate of 
whom the records in this act mentioned are kept, at the Te- 
quest of any person interested therein, or who needs the 
same for evidence, on being paid his fees therefor, to give a 
transcript of such record under the seal of said court, which 
transcript shall be conclusive evidence of such record, and 
prima facie evidence of the facts therein stated. 

(546.) SEC. 18, Non-use for two years of the franchise Non-user. 
herein given, or non-compliance with any of the provisions 
of this act, shall be a forfeiture of the privileges shall here- 
in be granted. 

(547.) Sec. 19. Whenever a meeting of the stockhold- Meetings, 
ers, other than ‘stated meetings shall be necessary, notice "" “~ 
shall be given in such manner as may be prescribed in the 
agreement or by-laws. At all meetings each shareholder 
shall be entitled to one vote for each share of stock which 
he or she may have in his or her own right, or any, held by 
him or her in trust for others, as administrator, executor or 
guardian, and such votes may be given in person or by an 
authorized agent or proxy. s 

(548.) Sxc. 20. If the agreement mentioned in section Liability of 
two of this act, provide that the individual property of the “°°"°"* 
stockholders shall be liable for the corporate obligations, 
then such property shall be deemed and taken to be so liable; 
if it provide that such individual property shall-not be liable, 
then it shall be deemed and taken to be not liable: Provi- 
ded, that the joint property of the association and the un- 
paid stock shall be liable for the debts of the association. 


. t 
(1) See sec. 324, penal code, C. L. (2154.) 
(2) See sec. 291, penal code, C. L., (2121.) 
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-’ (549.) Szo. 21. The governor and Legislative Assembly 
may hereafter modify or repeal this act; but if it be repealed, 
or if the franchise of any corporation organized under this 
act, shall be forfeited, the corporation may continue for the 
purposes specified in section nine of the act to which this is . 
an amendment. (1) 

A 


j 
CHAPTER V. 


CHURCH INCORPORATION. 


SECTION. SECTION. : 
550. Body corporate; name and style; 6552. May make rules, eta. 
seal, 558. Registry. 


551. Powers of trustee in trust and assist- 554. Vacancies. 
ants; bonds; term of office; duty of 555. Restriction. 
clerk of conference, 


An Ordinance incorporating the Church of Jesus Christ of Latter-day Saints. 
[Approved February 8, 1851.] a 
(550.) Suc. 1. Be it ordained by the General Assembly 
of the State of Deseret: That all that portion of the in- 
habitants of said State, which now are, or hereafter may 
become residents therein, and which are known and distin- 
guished as “The Church of Jesus Christ of Latter-day 
Saints,” are hereby incorporated, constituted, made and de- 
clared a body corporate, with perpetual succession, under 
the original name and style of ‘‘ The Church of Jesus Christ 
of Latter-day Saints,” as now organized, with full power 
and authority to sue and be sued; defend and be defended, 
in all courts of law or equity in this State ; to establish, order, 
and regulate‘ worship ; and hold and occupy real and per- 
sonal estate, and have and use a seal, which they may alter 
at pleasure. 
(551.) Sec. 2. And be it further ordained that said body 
or church as a religious society, may, at a general or special 


(1) As amended Feb. 20, 1874. 
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conference elect one “trustee in trust,’? and not to exceed 
twelve assistant trustees, to receive, hold, buy, sell, manage, 
use and control the real and personal property of said 
church, which said property shall be free from taxation ; 


which trustee and assistant trustees, when elected or ap- Bonds. 


pointed, shall give bonds with approved security, in what- 


ever sum the said conference may deem sufficient, for the - 


faithful performance of their several duties; which said 
bonds, when approved, shall be filed in the general church 
recorder’s office, at the seat of general chureh business, 
‘when said bonds are approved by said conference ; and said 
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trustee and assistant trustees shall continue in office during term of omice. 


the pleasure of said church; and there shall also be made, 
by the clerk of the conference of said church, a certificate 
of such election or appointment of said trustee and assist- 
ant trustees, which shall be recorded in the general church 
recorder’s office, at the seat of general church business; 
and when said bondsare filed, and said certificates recorded, 
said trustee or assistant trustees may receive property, real 
or personal, by gift, donation, bequest, or in any manner, 
not incompatible with the principles of righteousness, or the 
rules of justice; inasmuch as the same shall be used, man- 
aged, or disposed of for the benefit, improvement, erection 
of houses for public worship and instruction, and the well- 
being of said church. 


of clerk 


of nA AE 


(552.) Sec. 3. And beit Surther ordained: That, as said May make 


church holds the constitutional and original right, in com- 

mon with all civil and religious communities, ‘‘ to worship 
God according to the dictates of conscience ;”’ to reverence 
communion agreeably to the principles’of truth, and to sol- 
emnize marriage compatible with the revelations of Jesus 
Christ ; for the security and full enjoyment of all blessings 
and privileges, embodied in the religion of Jesus Christ free 
to all; itis also declared, that said church does, and shall 
possess and enjoy continually, the power and authority, in 
and of itself, to originate, make, pass, and establish rules, 
regulations, ordinances, laws, customs, and criterions, for 
the good order, safety, govérnment, conveniences, comfort, 
and control of said church, and for the punishment or for- 
giveness of all offenses, relative to fellowship, according to 
church covenants; that the pursuit of bliss, and the enjoy- 
ment of life, in every capacity of public association and 
domestic happiness, temporal expansion, or spiritual in- 
~ crease upon the earth, may not legally be questioned: Pro- 


/ 


rules, et C. 
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vided, however, that each and every act, or practice so es- 
tablished, or adopted for law, or custom, shall relate to 
solemnities, sacraments, ceremonies, consecrations, endow- 
ments, tithings, marriages, fellowship, or the religious duties 
of man to his Maker; inasmuch as the doctrines, princi- 
ples, practices, or performances, support virtue, and in- 
crease morality, and are not inconsistent with, or repugnant 
to the Constitution of the United States, or of this State, and 
are founded in the revelations of the Lord. 

(553.) SEC. 4. And be it further ordained: That said 
church shall keep, at every full organized branch or stake, 
a registry of marriages, births, and deaths; free for the in- 
spection of all members, and for their benefit. 

(554.) Suc. 5. And be it further ordained; Thatthe pres- 
idency of said church shall fill all vacancies of the assist- 
tant trustees, necessary to be filled, until superseded by the 
conference of said church. 

(555.) Sec. 6. Bett further ordained: That no assistant 
trustee or trustees shall transact business in relation ta buy- 
ing, selling, or otherwise disposing of church property; 
without the consent or approval of the trustee in trust of 
said church. 
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` CHAPTER VI. 


INCORPORATING PERPETUAL EMIGRATING FUND. 


SECTION. 

556. Act amended; confirmed; general 
conference to elect, etc. 

557. Body corporate. ‘Title. 

558. Powers, 

559. Majority, etc., form a quorum; pow 
ers. ` 

560. Bonds. 

561. Same. | 

562. Settlement annually; officers, etc., 
to make returns. 

563. Duties of treasurer. 

564.. Power to appoint; duty of officers, 
ete. 


SECTION. 

565. Proceeds how applied. 

566. Term of office. 

567. No officer, etc., to retain funds; may 
receive remuneration. 

568. Responsibility of persons aided. 

569. Probate judge to take charge of cer- 

tain property. 

570. Responsibility of individuals. 

571. Property to go to perpetual emigra- 
ting fund. 

572. Penalty for non-compliance. 


"a 


An Act amending, confirming and legalizing an “Ordinance incorporating the 
Perpetual Emigrating Fund company.” 


[Approved January 12, 1856.] 
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'(556.) Sec. 1. Be it enacted by the Governor and Leg- act amended; 
islative Assembly of the Territory of Utah: That the fare 
“ Ordinance incorporating the. Perpetual Emigrating Fund 
company,” passed by the provisional government of the 
State of Deseret, approved Sept. 14, 1850, is hereby amended, 
confirmed and leg galized as follows: : 

Beit ordained by the General Assembly of the State General con- 
of Deseret : That a general conference of the Church of Jesus elect, eto 
Christ of Latter-day Saints, or a special conference of said 
church, to be called at such time and place as the first 
presidency of said church shall appoint, is hereby atithor- 
ized to elect, by a majority, a company of not less than thir- 
teen men, one of whom shall be designated as their presi- 
dent, and the others as assistants. 

(557. ) Sec. 2. This company iş hereby made and con- Body corpor- 
stituted a body corporate, under the name and style of 
“The Perpetual Emigrating Fund company ;” and shall 
have perpetual succession, and may have and use a common 
seal which they may alter at pleasure. 


(558.) Szc. 3. Said company, under the name and Powers. 


style aforesaid, shall have power to sue and be sued, plead 


` point: duty of 
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and be impleaded, defend and be defended iñ all courts of 
law or equity, and in all actions whatsoever; to purchase, 
receive and hold, either by donation, or deposit, or other- 
wise, money and every kind of property real and personal ; 
to emit bills of credit and exchange; to sell, lease, convey 
or dispose of property real and personal; and, finally, to 
do and perform any and all such acts as shall be necessary 
and proper for the interest, protection, convenjence or bene- 
fit of said company. 

Majority, ete. (559.) SEC. 4. A majority or such members of said 

rum; powers. company as may at any time be in the immediate neighbor- 
hood of their president, shall form a quorum to do business, 
and shall elect a secretary and treasurer, and shall have 

. power to select and appoint all other officers and agents 
necessary to transact the business of said company. 

Bonds. (560.) Sec. 5. The president and assistants shall indi- 
vidually give bond and security in a sum not less than ten 
thousand dollars, to be approved by the first president of 
said church, and filed in the general church recorder’s 
office. 

Same. (561.) Suc. 6. The secretary and treasurer, and all 
other oflicers or agents appointed by the company, shall 
give bonds and security, to be approved by the president of 

_ the company, and filed in the company secretary’s Office. 

Settlement (562.) Suc 7. There shall be a general settlement of all 

annuaHy. r ° 3 
business transactions of the company, so far as returns re=” 
ceived from abroad will permit, as often as once in each 
year; and it shall be the duty of all the officers and agents 
to make out correct returns of all their transactions, and 

Officers,ete., to deliver or transmit them to the secretary of said company 

make returns. 
on or before the first day of December in each year; and, as 
soon as practicable thereafter, it shall be the duty of the 
president of the company to produce or exhibit a manifest 
thereof, and file it in the secretary’s office and file a copy of 
said manifest in the general church recorder’s office. 


' Duties of (563.) Suc. 8. It shall be the duty of the treasurer to 
treasurer. . 
keep an accurate account of all money or property received 
i and disbursed by him, and make returns as hereinbefore 
directed. 


Powers to ap- (564.) Suc. 9. The company shall have the power of 
oficers, etc. appointing and removing their officers and agents at pleas- 
ure ; and it shall be the duty of said persons when removed 
to.pay and pass into the hands of their respective success- 
ors, or of the company, all moneys, property, books, papers 
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and accounts, of every name and nature, belonging or in 
_ any way pertaining to the business of said company, 

(565.) Suc. 10. The entire proceeds of the business of Proceeds how 
this company shall inure to the perpetual emigrating fund ” 
for the poor, whether arising from donations, insurance, de- 
posits, exchange, increased value of property, or in any 
other way or manner whatsoever; and the general business 
of the company shall be devoted, under the direction and 
supervision of the first presidency of said church, to pro- - 
mote, facilitate and accomplish'the emigration of the poor. 

(566.) Szo. 11. The members of this company shal] Term of ofice. 
hold their offices at the pleasure of the conferences herein- 
before mentioned ; but the first presidency of said church 
shall have power to fill all vacancies that may occur by 
death, removal, or otherwise ; and all persons so appointed 
shall qualify and serve as hereinbefore directed, and -hold 
their offices until superseded by an election. 

(567.) Sec. 12. No officer, agent or member of the Com- no oficer, etc., 
pany shall be permitted to retain in his hands any portion fandst 1 may 
of the funds of the company as compensation, but may re- ae 
ceive such remuneration as shall be awarded upon settle- 
ment with the board of president and assistants. 

(568.) Sc. 13. All persons receiving assistance from Responsibility 
the Perpetual Emigrating Fund company shall be held re;e oo 
sponsible therefor until paid. 


— 


¢ 


An Act providing for the management of certain property. 
a + 
` [Approved January 20, 1854.] 


(569.) Suc. 1. Be it enacted by the Governor and Lieg- Probate judge 
islative Assembly of the Territory of Utah: That the erty, tease 


g to deeeas- 


probate judge i in each county is empowered and required to ed persons. 
take possession of all property left by any deceased or ab- 
scondent person, when there isno legal claimant known, or 
sufficiently near to see to it in season; and shall forthwith 
appraise and make two lists of said property, and keep one 
on file, and furnish one to the treasurer of the perpetual 
emigrating fund. (1) g 
(570.) Sec. 2. It is hereby made the duty of every per- Responsibility 

son having such property in his possession, or knowing it to aoe 

be in the possession of any other person, to report the prop- 


(1) See secs. -(718.) (730.) (731.) and (982.) 
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erty forthwith, and the name of the person in possession 
thereof, to the probate judge of the county where said pos- 
sessor is at the time; and said judge shall take possession 
of such property as soon as practicable, and proceed there- 

with as required above. 
Property to be (571.) Szo. 3. At the earliest practicable date, the pro- 
petualemi- bate judge shall place said property, or the avails thereof, 
erating SDa in the possession of said fund, the value thereof to remain 
- there until proven away by a legal claimant, when said judge 
shall give an order therefor on the treasurer of the fund. (1) 


Penalty for (572.) Sec. 4. A failure to comply with the requisitions 
ance,” of this act, may be punished by costs, damages, and fine, : 


adjudged by any court having jurisdiction. 


(1) See secs. (718.) (780.) (731.) and (982.) 
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TITLE XII. 


OF PUBLIC INSTRUCTION. 


CHAPTER I. Of the university. 


CHAPTER II. Of district schools and school superintendents. 


: CHAPTER I. 


OF THE UNIVERSITY. 


SECTION. * 

573 Incorporating the University of the 
State of Deseret. 

574. Government vested in chancellor 
and board of regents. 

575. Chancellor chief executive officer. 

576. Powers and duties of chancellorand 
board of regents. 

577. Secretary how appointed and duties. 

578. Chancellor, regents and secretary to 
take official oath and file bonds. 

579. Treasurer to be elected at same time 
and manner as chancellor and re- 
gents; duties of treasurer. 

680. Treasurer to take official oath and 
file bonds. 


SECTION. 
581. Vacancies how filled. 


582. Officers of the university to open 


books for subscription. 

583. Regents to have a seal. ie 

584. When funds sufficient, free instruc- 
tion for certain persons to be provi- 
ded. 


585. Secretary and treasurer to reportto . 


auditor of public accounts. 

586. Election of board of commissioners 
provided for. 

587. Duty of commissioners, 

588. Compensation of commissioners. 


An Ordinance incorporating the University of the State of Deseret. 


* 


[Approved February 28, 1850.] 


(573.) SEC. 1. Be it ordained by the General Assembly Incorporating 
of the State of Deseret: That a university is hereby insti- of 
tuted and incorporated, located at Salt Lake city, by the 
name and title of the University of the State of Deseret. 

(574.) Sec. 2. The powers of the university shall be government 
vested in a chancellor and twelve regents, the number of chancellor 


be chosen by the joint vote of both. houses of the General 
Assembly, and shall hold their office for the term of one 
year, and until their successors are qualified. 


niversity 
of th the e tate of 


which regents may be increased when necessary, who shall Peeni a ° 
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Chancellor (575.) Src. 3. The chancellor shall be the chief execu- 
tiveoficer. tive officer of the university, and chairman of the board of 

regents. i 

Powersfand] (576.) Secs 4. The chancellor and board of regents are 
duties of 

chancellor and a, body corporate, to sue and be sued ; to act as trustees of 
gents. the university ; to transact or cause to be transacted all busi- 


ness needful to the prosperity of the university in advanc- 
ing all useful and fine arts and sciences; to select and pro- 
cure lands ; erect and purchase buildings ; solicit donations ; 
send agents abroad ; receive subscriptions ; purchase books, 
maps, charts and all apparatus necessary for the most 
liberal endowment of any library and scientific institution ; ` 
employ professors and teachers; make by-laws; establish 
branches of the university throughout the State ; and do all 
other things that fathers and guardians of the institution 
ought to do. 


Secretary how (577.) Sec. 5. The chancellor and regents may appoint 
antes. @ secretary, and define his duties. 
Chancellor,re- (578.) Suc. 6. The chancellor, regents and secretary, 


gents and Sec- e s : e > è 
retary to take before entering upon the duties of their respective offices, 


and fie bonds. Shall each take an oath of office, and file a bond in the office 
of the auditor of public accounts, with approved securities, 
in a sum not less than-ten thousand dollars, conditioned for 
the faithful performance of their several duties; which sum 
may be increased at the discretion of the executive of the 
State. , 
Treasurer to (579.) Src. 7. There shall be a treasurer of the univer- 
tosses dm sity elected in the same manner and for the same time as the 
chancellorand Chancellor and regents, whose duty it shall be to receive 
Gftreasurer. and safely keep the funds of the university or dispose of 
the same as he shall be directed by the board of regents; 
and Keep accurate records of all funds that may come into 
‘his possession ; and keep his books open at all times for 
the inspection of the chancellor and regents, or any of 
them, and of the executive and secretary of State. 

r LORT (580.) Sec. 8. The treasurer, before entering upon the 
take official, duties of his Office, shall take an oath of office and file a 
= bond, with approved security, in the office of the auditor of 
public accounts, in the sum of one hundred thousand dol- 
- lars, conditioned for the faithful performance of his duties, 
which sum may be increased at the discretion of the execu- 

tive of the State. i : 
Vacancies how (581.) Sec. 9. Should a vacancy occur in the board of 
regents or any Office in the institution, during the recess of 
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the General Assembly, the executive of the State may fill 
such vacancy. 

(582.) Sec. 10. It shall be the duty of the officers of the Offcers ot the 
university to prepare and open books, and be ready to re- opon Doos oE 
ceive subscriptions, donations and appropriations, on or ete- 
before the sixth day of April next; and shall legibly enter 
upon their books all snbseriptions and donations to the 
university, with the names of the donors, time and place, 
and preserve the same. 
= (§83.) Sec. 11. The board of regents shall have a seal Regents to 
known as the seal of the university, which may accompany 
all their official correspondence, and all other legal docu- 
ments given under the hands of the regency of the univer- 
sity. 

(584.) Sec. 12. It shall be the duty of the chanċellor es 
-and board of regents, as soon as the funds arising from do- merra fion fos 
nations or otherwise may justify, to establish a free school sons sio 0 be pro- 
institution for the benefit of orphans and other indigent 
worthy persons. 

(585.) Sec. 13. The Secretary and treasurer shall each Secretary ana 
present a full and explicit report in writing of the situation, report io. aa 
fands and doings of the university in their several depart- accounts. 
ments, by the fifteenth of October in each year, to the audi- 


tor of public accounts. 


An Act to provide for the selection 2nd location of a quantity of land, equal to two 
townships, for the establishment of a university. 


[Approved January 21, 1859.] 


(586.) Sec. 1. Be it enacted by the Governor and Leg- Blection of 

éslative Assembly of the Territory of Utah: That there provided for 
shall be elected by the qualified electors, at the next general 
election to be held on the first Monday of August, 1859, and 
annually thereafter at each subsequent said general election, 
a board of commissioners, to consist of three men, to select 
and locate, from time to time, as in their judgment they may 
deem best, a quantity of land equal ‘to two townships, in 
accordance with the provisions of, the third section of an act 
of Congress entitled ‘‘An act to establish the office of sur- 
veyor general of Utah, and to grant land for schoo] and 
university purposes,” approved Feb. 21, 1855. 

(587.) Sec. 2. Said commissioners, after being. duly Duty of | com- 
sworn faithfully to discharge their duties, shall proceed, as" 
soon as practicable after the land shall have been surveyed, 

R 


* 
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to select and locate such lands in such manneras they shall 
deem proper, or as the Legislative Assembly may direct ; 
and they shall, from time to time, inform the surveyor gen- 
eral of the precise tract or tracts so selected or located, or, 
should the surveyor general’s office be closed, they shall in 
like manner inform the register of the land office in the dis- 
trict where said tract or tracts are selected or located by 
them ; and shall annually report and present a schedule of 
the sections or tracts of lands selected by them and ap- 
proved by the surveyor general, or by a register or registers 
of public lands, as the case may be, to the Legislative As- 


sembly. 
Compensation (588.) Sec. 3. Said commissioners shall receive, out of 
sieners. ~—s the Territorial treasury, out of any money not otherwise 


appropriated, such compensation as may be allowed by the 
Legislative Assembly, and shall keep a suitable book, in 
which they shall enter and record the numbers of the sec- 
tions, or the part or parts thereof, so located by them; and 
shall transmit to their successors in office all books and 
papers appertaining to the location of said lands. 
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CHAPTER I. 


OF DISTRICT SCHOOLS AND SCHOOL SUPERINTENDENTS. 


SECTION. 

589. County courts to divide counties in- 
to school districts; may change 
boundaries; may consolidate two or 
more districts. Settlers near county 
lines may be formed into district 
by county courts of such coun- 
ties. 

590. Number of trustees in each district; 

‘ to take official oath and file bonds. 

591. Powers and duties of trustees. 

592. When more than one-fourth of one 
per cent. tax necessary for school 
purposes, trustees to approximate 
cost and the rate per cent. may be 
increased by two-thirds vote of 
qualified voters, at meeting called 
for that purpose. 

593. What notice necessary for election 
of trustees and rate per cent. of tax; 
contents ot notice; how to be given; 
may vote viva voce or by ballot. 

594. What officers may be appointed by 
trustees. 

595. Power and duty of assessor. 

596. Power and duty of collector. 

597. Trustees to visit schools; take cen- 
sus and report to county superin- 
tendent; form of report; penalty 
for neglect of duty. 

598. To be termed district schools; to be 
entitled to equitable apportionment 
of school fund. 


SECTION. 

599. County court to appoint board of 
three examiners; their powers and 
duties. 

600. Teachers to furnish trustees quar- 
terly report; form of report. . 

601. Majority of trustees may transact 
business. In case of vacancy must 
call an election. 

602. Providing for election of Territorial 
superintendent; term of office; to 
take official oath and give bonds; 
election of county superintendents; 
term of office, bonds, etc. 

603. Duty of Territorial superintendent. 

604. Territorial and county superintend- 
ents and president of university to 
decide on text books. 

605. Duty of county superintendents. 
Form of report. 

606. Duty of county superintendents in 
relation to school funds. fs 

607. School tax upon railroads to be re- 
ported to and collected by county 
collectors and paid to county treas- 
urets; to be drawn by trustees, 

608. Appropriation for schools. How 
funds to be used. 

609. How the apportionment mentioned 
in preceding section to be made. 


610. Construction of this act as to former . 


assessnients and contracts. 
611. In whom property vests. 


r 
OS as tata, NEE Ae SASRA EEE OEE E AEE: Maea > 


An Act providing for the establishment and support of district schools, and for 
other purposes. | 


[Approved February 18, 1876.] 


(589.) SEC. 1. Be it enacted by the Governor and Leg- county court 
islative Assembly of the Territory of Utah: That the s tosco 
county courts shall divide their respective counties into fanes bout 
school districts where not already so divided, number the Sisciane 
same, prescribe limits, change the boundaries thereof, and districts” 
may consolidate two or more school districts into one should 
the public good so require: Provided, that where school 
districts have built school houses by a tax on the whole 


district, said district shall not be divided until equitable 


» 


awan are 


ra 


baie del 


ee pee ee 


i ia ees | ces 
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provision has been made for school houses in the new dis- 
speed tooo tricts to be organized. Settlers on or near county lines of 
may be form- two or more counties may be formed into school districts, 


ed into dis 
Friot ae by the mutual agreement of the county courts of such 


Number of (590.) Sec. 2. In each school district there shall be 


trustees in 


gach district; three school trustees, who shall be elected by the qualified 

cath and fle voters resident in the district; said trustees shall qualify by 
taking and subscribing an oath of office, and give bonds to 
the county court of the county in which they reside in ‘stich 
sums and with such sureties as the probate judge thereof 
may approve, conditioned for the faithful performance of 
the duties of their offices.. Their term of office shall be for 
two years and until their successors shall be elected and 
qualified. 

popom and (591.) Sxc. 3. The trustees shall provide suitable school 

here houses and Keep the same in repair, employ teachers, and 
furnish fuel, maps, charts, and other suitable articles for 
school purposes, and may at their option collect tuition 
fees. They are also hereby empowered to assess and col- 
lect, annually, a tax of one-fourth of one per cent. on all 
taxable property within their districts, for school purposes, - 
and shall have power to remit taxes, to prescribe the manner - 
in which school shall be conducted, to establish out-houses, 
play-grounds, and other appurtenances. 

When mere (592.) Sec. 4. Whenever more than one-fourth of one 


than one- 
fourth of one per cent. per annum shall be necessary to purchase, build, 


per cent. tax 
necessary for repair or furnish school houses or for other school purposes, 


school 
E eee an estimate of the approximate cost thereof shall be made 
rate per cent. by the ee wer na a per per may be aren 
creased by bwo- z sum not exceeding three per cent. per annum, as sha 
qualified vot- be decided by a two-thirds majority vote of the qualified 
ernest voters resident in the district, present at a meeting called 
ree for that purpose: Provided, that except by virtue of the 
annual tax of one-fourth of one per cent., provided ‘for in 
section three of this act, the property of non-residents shall ' 
not be liable to tax for the payment of teachers. 
What notice (593.) Sec. 5. For the calling of a meeting for the 
gecion of election of trustees, or for voting on the rate per cent. of 
rate per cont. tax to be assessed, notice shall be given ten days before the 
time appointed for holding such election or taking such 
vote, by advertising, at least three times, in some newspaper 
published in the county and having a general circulation 


therein, if there be such paper published in the county, and 
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by posting up notices in three public. places in the district ; 

said advertisement or notice shall state distinctly.the time, Contents ot - 
place and object of said meeting, said notice shall be given How tobe 
by at least five permanent residents of the district, but if #" 

the district be organized, then said notice shall be given by 
the trustees. At such meeting trustees may be elected, or May vote viva 
a tax levied viva voce, < or by ballot, as the meeting may de- Ballot. y 
termine. 

(594.) Sec. 6. The trustees shall have power to appoint What officers 
a clerk, an assessor, collector and treasurer, and prescribe pointed by 
their qualifications. 

(595.) Sec. 7. The assessor shall, within such time a8 Power and 
the trustees may direct, make an assessment of all the tax- sore assos- 
able property in his district,and report the same to the 
trustees, and when appealed to, the trustees shall have 
power to examine said assessment, and, if necessary, cor- 
rect the same ; and their decision shall be final. 

(598.) SEO. 8. The collector shall pay all moneys or Power and 

property received on taxesto the trustees or to the treasurer, lector. 
as the trustees may direct; and whenever taxes shall have 
been assessed in accordance with this act, and the tax pay- 
ers shall have been duly notified of the amount due, a 
majority of the trustees or the collector shall have power to 
commence suits at law in any court having jurisdiction, 
_against any tax payer who shall neglect or refuse to pay 
said tax; and upon any judgment so recovered no real or 
personal property shall be exempt from execution to make 
the amount of such taxes and costs, and any conveyance of 
such property made by the trustees shall be valid. 

(597.) Szc. 9. The trustees shall visit, officially, each Trustees to 
school in their respective districts, at least once during each fare Sener 
term; and, on or before the second Monday in October, in tornis super- 
each year, take a census of the children, between the ages ™"“°"* 
of six and sixteen years, residing in their districts; and 
within ten days thereafter, shall make a report to the county 
superintendent hereinafter provided. for, stating the condi- 
tion of the school or schools under their supervision, and 


particularly the items contained in the following form: 


eae, namige rtg — 
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ScrEOOL TRUSTEES?’ 


Annual Report of School District No..., in the Co. Of oy U. T, ENING... naeg WB.iery orreee Trustees. 
Form os z g 
repor 3 a 
3 |È ” 3 | [e 
Blo. S RE 
283 ell 3 EBEE 
BelSSISI= | 3] a = | 3 tals |s 
[ale PS PIS/o/ ole a jald] = |Slo |£ 
A AEREE 2 12/2] E jaj? H 
| a + TACERE 2.ejajo]j 2 3/5 a 
sjaj g S (A\Slosiok alals Jo8lals a |j g 
age] 3 lsiSiekiskiZisieislsigipolsia| g EA 
ajal g| 8 Sll elaela] 2 alad] 3 4 
Bjala | g aea msaS ee gsls] 2 isi88! S | rexas 
Slsl of] Ss EEEMEMGOHGOAANGEDCEHR EEPE 
Ojoo | © [AIR OME MZ ogaline] S 3S2] 2 
sis| 3| 84 IM PSBSalSlsoielFl(SsaiZle| a ela |y 
AVAR S Cs iss lau | S/S] els MSlSluj OS lelo | 9 
Sj M [6 Tassel alsislz BoC] E Sik] e 
ZlSlo 3/5 zl ils @ hls] 3 gia |Z 
Z e Wi olo > g be] Z z g rs |% g 
EEA : a [Els 
fa PS © g <|3 
©. ia rA D = 
$ | EJI 
z 
Penalty for . Trustees failing to so report shall be liable to prosecu- 
neglect of ° ; $ à 
duty. tion on their bonds for neglect of duty; said suit to be 
prosecuted by the county superintendent, and any amount 
so recovered shall revert to the benefit of the district. 
To be termed (598.) Sec. 10. All schools organized under the direc- 


schools tobe tion of the trustees in the respective school districts of this 
‘equitable por- Territory, shall be known, in law, by the name and title of 
funds. district schools, and shall be entitled to a just and equitable 
apportionment of any public school fund, arising from the 
general government or by legislative enactment of the Ter- 
ritory. 
County court (599.) Szc. 11. The county court of each county shall 
board of three appoint, in their respective counties, where not already done, 
examiners: a board of examination, to consist of three competent per- 
sons, who shall judge of the qualifications of school teach- 
ers applying for schools; and all applicants of a good 
Their powers moral character, considered competent, shall receive a suit 


and duties able certificate, signed by the board, without which no 
person shall be eligible to employment, as teacher, by the 
trustees. 

Teachers to (600.) SEc. 12. Teachers of schools shall furnish their 


tees quarterly respective trustees with a quarterly report of their schools, 
in the following form : 


Lf 
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ScHoot TEACHER’S 
Quarterly Report of Schoot No..., District No...,C- Of...) Us To, ending... 18...) .... Teacher. 


é BRANCHES TAUGHT. 


Š Form of 
a E report. 
-| 2 z È 
Sja] |2 5 
NUMBER | * | 3 F 3 . Ek 
:|/ 8/3/38 si.|..| algelise © 
OF ` yi Sen 5 P 13) ab] od nai sleia a ESE ET © REMARKS. 
oD 2a] 
Bis] 4 BS | 3 |2i8iSlaivaigiSiol/eisia 2 
PUPILS. | 9 | ~ | 9 S lalsigisisislelSisiaic| 
H/o} ¢ > (aizlslelalelsislaisia| ° 8 
a 7, Eli SiE ISS |S ps lla a 
D Pi bie a) © 
a H o “lg 07) 
> 
a 


UI | 


(601.) Sec. 13. A majority of the trustees shall have ee 
power to transact business ; and in case of a vacancy in any a ban: 


ness; in case of 


school district, by death, Tonens Ot or otherwise, the re- pg in case oi 
maining trustees shall immediately call an election to fill fin" °°" 
such vacancy. 

(602.) Sec. 14. At the general election for the year one Providing for 
thousand eight hundred and seventy-seven, and biennially ‘territorial © 
thereafter, a Territorial Superintendent of District Schools ent- sac 
shall be elected, whose term of office shall be for two years, merm of 
and until his successor shall be elected and qualified ; and “ce 
before entering upon the duties of his office, he shall qualify 
by taking and subscribing an oath, and giving bonds with to take 
approved sureties to the people of the Territory of Utah in 2a geth 
the penal sum of ten thousand dollars, conditioned for the bonds 
faithful performance of the duties of his office, said oath, , 
bond, and securities to be approved and filed with the audi- 
tor of public accounts. At the same general election, and Election of 
biennially thereafter, there shall also be elected for each intendents. 
county in the Territory, a Superintendent.of District Schools, 


whose term of office shall be for two years, and until his 


successor shall be elected and qualified; and before entering eer office, 


upon the duties of his office he shall qualify by taking and bonds, etc. 
subscribing an oath of office, and giving bonds, with ap- 
proved security, in such sum as shall be prescribed by the 
probate judge of the county, which oath and bond shall be 
filed with the clerk of the county court. 

(603.) Szc, 15. The Territorial superintendent shall keep Duty of Terri- 
a record of the condition of district schools Eouehoune the tendent. 


ae a 
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Territory, shall furnish each county superintendent with 2 
- record headed according to form for trustees’ reports, and 
also blank forms of said reports, together with blank forms 
of school teachers’ reports, as contemplated in this act ; and 
he shall cause to be printed such a number of the forms de- 
scribed in this act as shall be necessary for distribution to 
the trustees and teachers throughout the Territory, and dis- 
tribute the same. 
Territorial (604.) Sec. 16. The Territorial and county superintend- 
superintend- ents and the president of the faculty of the University of 
ents and e. o ; e : 
presidentot Deseret, or a majority of them, shall, at a convention called: 
erat by the Territorial superintendent of district schools, for that 
purpose, decide what text books shall be adopted in the 
schools, and their use shall be exclusive and mandatory im 
all the district schools of the Territory : Provided, that no- 
text book so adopted shall be changed within a period of 
five years from its adoption, except for sufficient cause. The 
county superintendents, with the trustees in their respective 
districts, shall regulate the schoo! terms, allowing such hol- 
idays and vacations as may be advisable. 
Duty of county (605.) Sc. 17. The county superintendent shall take 
-dent ~—s the general supervision of the schools in his county, and 
visit them at least twice in each year, examine and audit 
the trustees’ books, and see that the trustees are diligent im 
the discharge of their duties. He shall keep a correct ac- 
count with the county treasurer and with the trustees of 
school districts, of all funds received and disbursed for 
school purposes in the county; shall audit. all school ac- 
counts against the counfy treasurer, and draw his warrant 
in favor of the severa] school districts for the payment 
. thereof. He sha!l transmit to the Territorial superintendent 
of district schools, on or before the first Monday in Novem- 
ber annually, a full and complete financial statement of all 
funds received in his county, including amount of taxes 
collected. by the trustees in each district, voluntary contribu- 
tions, and amounts arising from the general government, or 
by legislative enactment of the Territory of Utah, or from 
any other source whatever; and amounts disbursed for 
buildings, furniture, and all school appurtenances, the ac- 
tual tuition fees, together with a statistical statement in the 
following form : 
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. COTNTY SUPERINTENDENTS 
Annual Report for .....C0s, ending first Monday in Nov. s... ABar ossis County Supt. 
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- (606.) Sec. 18. The county superintendents of district puty ot 


schools are hereby authorized and required to proceed fitendentin” 


against all delinquent district poundkeepers, or other par- school fund. 
ties, who have failed or shall fail to pay the school funds 

due, or which may hereafter become due, arising from the 

sales of estrays or from other sources, and shall pay all 
amounts thus collected into the county treasury, quar- 

terly. 

(607.) Sec. 19. The annual school tax levied upon any School tax ads 
railroad company in this Territory, shall be reported to the {¢ be reported 
county collectors in the respective counties, and be by them oa y ene 
collected at the same time, and in the same manner as pre- Paid to county 
scribed for the collection of Territorial and county taxes, 
and the amount thereof shall be paid into the county treas- 
ury, to be drawn by the trustees, according to the school by trustees. 
population of the several districts, upon the order of the 
county superintendent : Provided, such collectors shall 
receive for their services at the rate of three dollars per day 
for the time spent in collecting said tax. 

(608.) Suc. 20. That the sum of twenty-five thousand Appropriation 
dollars annually is hereby appropriated for the use of” 
schools in this Territory; twenty thousand annually of 
which shall be for the use of district schools to be drawn on 
the orders of the Territorial superintendent of district 


he 
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How funds to 
be used. 


How appor- 
tionment 
mentioned in 
the preceding 
section to be 


Construction 
of this act as 
to former 


assessments 
and contracts. 
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schools in favor of the treasurer of each county, according 

to the school population thereof, and shall be paid to the 

trustees, by the county treasurer, on the orders of the coun-. 
ty superintendent, as provided in the preceding section; and 

said moneys shall be used by the trustees in paying school 

teachers, according to the average daily attendance of pupils; 

five thousand dollars annually to the University of Deseret, 

to be drawn by and expended under the direction of the 
chancellor and board of regents: Provided, that forty pupils 
annually shall be instructed free of charge, for tuition, 

books, or apparatus, for one year in the normal department 
of said university. Said pupils shall be selected by the 

Territorial superintendent of district schools from persons 
nominated by the county superintendents of the several 

counties, according to the district school population thereof, 

and. his certificate shall entitle the holder to all the benefits 
of this provision. The character of the studies pursued by 
said pupils shall be such as may from time to time be ad- 
vised by the Territorial superintendent of district schools. 

Each pupil so educated shall sign an obligation, to the Ter- 
ritorial superintendent of district schools, conditioned that 
for each year’s free tuition so received he or she will serve 

one year as a district school teacher, if required so to do by 
their respective county superintendents. 

(609.) Sec. 21. The county and district apportionment 
contemplated in the preceding section shall be made by the 
Territorial superintendent of district schools, based upon 
the annual reports of county superintendents during the 
first week in December in each year, according to the num- 
ber of all the children in the districts between the ages of 
six and sixteen years, and forward a certificate to each 
county superintendent, setting forth the amount allotted to 
each county, and a copy of such certificate to the Territorial 
auditor, whose duty it shall be to issue a warrant to each 
county treasurer, on application therefor, setting forth the 
amount allotted to his county. 

(610.) Sxc. 22. Nothing in this act shall be so construed 
as to interfere with any assessment heretofore made or con- 
tract entered into by the parties under the former law, or 
suits pending that have originated under any former acts of 
this Legislature. Nor to appropriate any part of the school 
funds to any private, select, or high school, or any board- 
ing school, or academy, or any school whatsoever not under 
the immediate control and direction of the school district 


< 


~ 


\ 
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trustees, excepting as provided in section twenty. Nor to 
prevent the present Territorial and county superintendents 


of common schools, from continuing in office until super- 


seded by election as herein provided for. 


251 


(611.) Sxo.-23, After the passage of this act all the In whom 


school property acquired, both personal and real, of any Lot 


school district shall be the property of such district for 
school purposes; and prior to the erection or construction of 
any school buildings on any lot or parcel of land (except 
on public domain) the school trustees shall first obtain from 
the owner of such lot or parcel of land a deed, in fee sim- 
ple, by purchase or otherwise, the deed to run from the 
grantor to the school trustees of said school district, and 
their successors in office, as grantees, and shall record said 
deed in the proper office for recording deeds in that county. 


mineng on 
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TITLE XITI. 


OF REAL PROPERTY! 


CHAPTER J. Declaring certain things to be “property and concerning convey- 
ances. 

CHAPTER II. Of the proof and acknowledgement of instruments in writing 
affecting real estate. 


CHAPTER I. 
DECLARING CERTAIN THINGS TO BE PROPERTY AND CONCERNING 
CONVEYANCES, 

SECTION. SECTION. 

612. Persons enclosing unclaimed gov- 620. When void as to subsequent pur- 
ernment lands or possessing im- chaser. i 
provements on the same, to be 621. Bond or agreement to sell, power of 
deemed lawful owners. attorney, ete. 

613. How transfers of land claims and 622. Revocation of power. _ 
improvements made. i 623. Evidence. 

61!. Must be witnessed, acknowledged 624. Evidence when original is lost. 
and recorded. 625. Only prima facie. i 

615. How other property disposed of by 626. When it must be established. 
gift to be transferred. 627. After acquired title inures to grant- 

616. Bodies corporate may transfer prop- ees of prior deed. 
erty by gift. 628. Party out of possession may convey. 

617. How and by whom lands conveyed. 629. Existing instruments on record im- 

618. Deed notice when recorded; but . port notice. But not to affect vested 

. good between parties. b rights. 
619. Deed when filed imparts notice. 630. Copies as evidence. 


An Act declaring certain things to be property, specifying the owner thereof, defin- 
ing the mode for recovering its possession, and providing for redress 
of any grievances that may arise from proceedings 
under this act. 


[Approved January 20, 1860.] 


fee (612.) Sec. 1. Be it enacted by the Governor and Leg- 
claimed n tslative Assembly of the Territory of Utah: That any 
purchasing 2 person who has enclosed, or may hereafter enclose, a por- 
improvements tion or portions of unclaimed government land, or caused 


to ba geemed it to be done at his expense; or has purchased, or may 
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hereafter purchase, such enclosure; or erected, caused to be 
erected, or purchased any building or other improvement 
thereon, or may hereafter do so, is hereby declared to be 
the lawful owner of. the claim to the possession of such in- 
closed land, and the lawful owner of the improvements 
thereon and thereunto appertaining; and he shall be so 
deemed and held in all legal proceedings, and in all rights 
and doings pertaining or-relating to the aforesaid property. 
Secs. 2 (1) and 3 (2). 


An Act concerning transfer of land claims and other property. 


[Approved January 18, 1855.] 


(613.) SEC. 1. Be tt enacted by the Governor and Leg- How t transfers 
islative Assembly of the Territory of Utah: That the claims ana 
transfer of a land claim with the improvements thereon must m made 
be substantially in form as follows:....Be it known by these 
presents that. ........... cece eee eee 0) re 
see eeees the rightful claimant and owner of possession..... 
wees cece eee eee eens [here describe the property and its 
location, and, if required, any peculiar rights and appur- 
tenances| do for the sum of.............. dollars paid by 
eee ee cece eee wees Of.. eesunueneseseessess ; or in con- 
sideration of..............-. good will to........ wecseees 
(as the case may be) transfer all my claim to and ownership 
of the aforesaid property to the said. ............. esse eee 
heirs and assigns. Dated this............ day of........ 
in the year.............. 

(614.) Sec. 2. To be valid, a transfer must be witnessed Must be 
by two or more competent persons, be acknowledged. before acknowledged 
some person authorized to take acknowledgments; be re- 
corded; and the record, page and book be certified thereon . 
by the recorder in the county where the property is located. 

(615.) Szoc. 3. Other property than land claims and the How ‘ther 
improvements thereon, when disposed of by gift, must be P posed clot by ay 
transferred substantially in the same manner, and by speci- transferred. 
fication of kind and number or amount, but, unless required, 
the details may be omitted. ~ 

(616.) Sxc. 4. Any person or body corporate, legally Bodies corpo- 
authorized to purchase and dispose of property, may franster 
transfer to any other person or body corporate all rightful Bye" »Y 
_ Claim and ownership of property by gift, and such transfer 


(1) Superseded ky act of Feb. 16, 1872. See sec. (1198.) Zz 
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-is and shall be deemed valid and a bar to all claims what- 


How and by 
whom lands 
convey: ed. 


Deed notice 
a record- 


But good ž '’ 
between the 
parties. 


—— 


Deed when 
filed imparts 
netice. 


When void as 
to subsequent 
purchaser. 


Bond or agree- 
ment to sell, 
power of attor- 
ney, &¢c. 


ever, except just liabilities incurred previous to the time of 
transfer. 


An Act concerning conveyances. 


[Approved February 20, 1874.] 


(617.) Sec. 1. Be itenacted by the Governor and Legis 
lative Assembly of the Territory of Utah: That convey- 
ances of lands, or of any estate or interest therein, may be 
made by deed, signed by the person from whom the estate 
or interest is intended to pass, being of lawful age, or by 
his lawful agent or attorney, and by one or more credible 
witnesses, and acknowledged or proved, and recorded as 
provided in this act. 

(618.) Szc. 2. That every conveyance of real estate, and - 
every instrument of writing, setting forth an agreement to 
convey any real estate, or whereby any real estate may be 
affected, proved, acknowlédged. and certified in the manner 
prescribed by this act, to operate as notice to third persons, 
shall be recorded in the office of the recorder of the county 
in which such real estate is situated, but shall be valid and 
binding between the parties thereto, without such record, 


„and to all other persons who have had actual notice. 


(619.) Sec. 3. That every such conveyance or instru- 
ment of writing, acknowledged or proved, and certified and 
recorded in the manner prescribed by this act, and every 
patent to lands within this Territory, duly executed and 
verified according to law, and recorded as provided by this 
act, shall, from the time of filing the same with the re- 
corder for record, impart notice to all persons of the con- 
tents thereof, and subsequent purchasers, mortgagees, and 
lien-holders shall be deemed. to purchase and take with no- 
tice. 

(620.) SEC. 4. That every conveyance of real estate 
within this Territory hereafter made, which shall not be re- 
corded as provided in this act, shall be void as against any 
subsequent purchaser, in good faith and for a valuable con- 
sideration, of the same real estate, or any portion thereof, 
where his own conveyance shall be first duly recorded. 

(621.) Sxc. 5. That every power of attorney, or other 
instrument in writing, containing the power to convey any 
real estate, as agent or attorney for the owner thereof, or to 
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execute, as agent or attorney for another, any conveyance 
whereby any teal estate is conveyed or may be affected, 
shall be acknowledged or proved, and certified and recorded 
as other conveyances whereby real estate is conveyed or 
affected are required to be acknowledged or proved and cer- 
tified and recorded. 

(622.) Sxc. 6. That no such power of attorney or other Revocation of 
instrument certified and recorded in the manner prescribed 
in the preceding section, shall be deemed to be revoked by 
any act of the party by whom it was executed until the in- 
strument containing such revocation shall be deposited for 
record in the same office in which the instrument containing 
the power is recorded, or canceled of .record as provided by 
law. 

(628.) Sxo. 7. That every conveyance or other instru- Evidence. 
ment conveying or affecting real estate, which shall be ac- 
knowledged or proved and certified, as prescribed by law, 
may, together with the certificate of acknowledgment or 
proof, be read in evidence without further-proof. 

(624. ). Sec. 8. That when any such conveyance orin- an ini 
strument is acknowledged or proved, certified and recorded. is lost; &c. - 
in the manner prescribed by this act, and it shall be shown 
to the court that such conveyance or instrument is lost;-or 
not within the control of the party wishing to use the same, 
the record thereof, or the transcript of such record, certified 

-by the recorder under the seal of his office, may be read in 
evidence without further proof. . 

(625.) Sec. 9. That neither the certificate of the ac- only prima 
knowledgment, nor of the proof of any such conveyance or ic 
instrument, nor the record nor the transcript of the record, 
of such conveyance or instrument, shall be conclusive, but 
the same may be rebutted. 

(626.) Sec. 10. That if the party contesting the proof w When it must 
of any such conveyance or other instrument, shall make it ™ 
appear that any such proof was taken upon the oath of an 
incompetent witness, neither such conveyance nor instrument 
nor the record thereof, shall be received as evidence until 
established by. other competent proof. 

(627.) Sec. 11. That if any person shall hereafter con- After scauir- 
vey any real estate by conveyance purporting to convey the wiete ot 
same in fee simple absolute, and shall not at the time of Prior đeed. 
such conveyance have the legal estate in such real estate, 
but shall afterwards acquire the same, the legal estate sub- 
Sequently acquired shall immediately pass to the grantee, 


lished. 
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and such conveyance shall be as valid asif such legal es- 
tate had been in the grantor at the time of the conveyance. 
Party out of (628.) Sec. 12. That any person claiming title to any 
convey-- real estate may, notwithstanding theré may be an adverse 
possession thereof, sell and convey his interest therein in 
the same manner and with the same effect as if he were in 
the actual possession thereof. 
Existing in- (629.) Suc. 13. That all instruments of writing now 
struments on 
record impart copied into the books of record of the office of the county 
recorders of the several counties of this Territory, shall, 
after the passage of this act, be deemed to impart to subse- 
quent purchasers and incumbrancers, and to all other per- 
sons whomsoever, notice of all deeds, mortgages, powers of 
attorney, contracts, conveyances, or other instruments, so 
far as, and to the extent that the same may be found re- 
corded, copied or noted in the said books of record, notwith- 
standing any defect, omission or informality existing in the 
fectvestea” execution, acknowledgment, certificate of acknowledgment, 
rights. recording, or certificate of recording the- same: Provided, 
- that nothing herein contained shall be construed to affect 
“any rights heretofore acquired in the hands of subsequent 
grantees or assignees. 
Copies as evi- (630.) Sec. 14. That duly certified copies of such in- 
dence. struments as are embraced inthe preceding section of this 
act, may be’read in evidence under the same circumstances 
and rules as are provided in this act for using copies of in- 
struments duly executed and recorded. 


a 
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CHAPTER II. 


OF THE PROOF AND ACKNOWLEDGMENT OF INSTRUMENTS IN 
WRITING AFFECTING REAL ESTATE. 


SECTION, 

631. Proof or acknowledgment. -~ 

632. Proof or acknowledgment before 
whom made in this Territory; in 
any other State or Territory; in 
foreign countries; by deputy. 

633. Officer to certify. 

634. Party must be personally known or 
identified on oath. 

635. What to show. 

636. Form of certificate. . 

637. Same when grantor unknown. 

638. Proof by whom made. 


639. No proof unless witness personally 


known Or proven. 

640. What must be proven. 

611. What certificate must show; form 
of certificate, 


kd 


SECTION. 
642. When no proof of handwriting 


taken. 


643. No certificate to be granted unless, . 


ete. 

644. Subpoena for witnesses. 

645. Penalty for disobedience. Proviso. 
Proof otherwise. 

646, When entitled to be recorded. 

647. Married women, 

648. Discharge of mortgage or deed of 
trust. 

649. On certificate. 

650. How same recorded. 

651. Definition. 

652, Same. 


“ 
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(631.) Sxc, 15. That every conveyance in writing where- Proof or ac- 
by any real estate is conveyed or may'be affected, shall be e 
acknowledged, or proved and certified, in the manner here- 
inafter provided. 

(632.) Sec. 16. That the proof or acknowledgment of same. 
every conveyance whereby any real ‘estate is conveyed, or 
may be affected, shall be taken by some one of the follow- 
ing officers. `- 

First—If acknowledged or proved within this Terri- In this Terri- 
tory, by some judge or clerk of a court having a seal, or "7 
some notary public or county recorder, or by a justice of 
the peace of the county where the conveyance is executed 
and to be recorded. (1) 

Second—Itf acknowledged or proved without this Ter- In any other 
riiory, and within any State or Territory in the United fay. 
States, by some judge or clerk. of any court of the United 
States, or of any State or Territory having a seal, or by a 


(1) See secs (220.) : E 
S ts 


Form of certi- 
Besate. 
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notary public, or by a commissioner appointed by the gov- 
ernor 6f this Territory for that purpose. ` 
In foreign Third—If acknowledged or proved without the United 
States, by some judge or clerk of any court of any State, 
kingdom or empire having a seal, or any notary public 
therein, or any minister, commissioner or consul of the 
a United States appointed to reside therein. 


as 


By deputy. When any of the officers above mentioned are author- 
- ized by law to appoint a deputy, such acknowledgment or 
a proof may be taken by any such deputy in the name of his - 
principal. 
Officer to (633.) Sec. 17. That every officer who shall take the 


proof or acknowledgment of any conveyance affecting any 
real estate, shall grant a certificate thereof, and cause such 
certificate to be endorsed or annexed to such conveyance, 
such certificate shall be: 
First—When granted by any judge or clerk, under the 
hand of such judge or clerk, and the seal of the court. 
Second—When granted by an officer who has a seal of 
office, under the hand and official seal of such officer. 
Third—When granted by a justice of the peace, then 
under his hand. 
Party mustbe,  (634.) Sec. 18. That no acknowledgment of any con- 
Powe veyance whereby any real estate is conveyed, ór may be 
oath," - affected , Shall be taken unless the person offering to make 
such acknowledgment shall be personally known to the offi- 
cer taking the same to be the person whose name is sub- 
scribed to such conveyance as a party thereto, or shall be 
proved to be such by the oath or affirmation of a credible 
witness. 
What to show. (635.) Suc. 19. That the certificate of such acknowledg- 
ment shall state the fact of acknowledgment, and that the 
oO person making the same was personally known to the ofti- 
cer granting the certificate to be the person whose name is 
subscribed to the conveyance as a party thereto, or was 
proved to be such by the oath or affirmation of a credible 
witness, whose name shall be inserted in the certificate. _ 
(686.) Szo. 20. That such certificate shall be substan- 
tially in the following form, to wit : 


TERRITORY OF UTAH, l 


CouNTY p - —, 


On this — day of——-——,, A. D. one thousand eight 


~ 
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hundred and———., personally appeared before me, A. B., 
[a notary public, or judge, or other officer, as the case may 
be], in and for said county, C. D., personally known to me 
to be the person described in, and who executed the forego- 
ing instrument, who acknowledged to me that he executed 
the same freely and voluntarily, and for the uses and pur- 
poses therein mentioned. 


In witness whereof, &c. 


(637.) Sec. 21. That when the grantor is unknown. to Same | when 
the judge, or other officer taking the acknowledgement, the Enown. 
certificate shall be substantially in the following form, to 


wit: 
TERRITORY OF UTAH, l 


CoUNTY oF———_-—. 


On. this — day of———, A. D. one thousand eight hun- 
dred and— —, personally appeared before me, A. B., 

[a notary public or judge, or other officer as the case may 
be], in and for said county, C. D., satisfactorily proved to 
me to be the person described in, and who executed the - 
within or annexed conveyance, by the oath of E. F., a com- 
petent and credible witness for that purpose, by me duly 
sworn, and he, the said C. D., acknowledged that he exe- 
cuted the same freely and voluntarily, for the uses and pur- 
poses therein mentioned. 

(638.) Sxo. 22. That the proof of the execution of any Proof by 
conveyance whereby any real estate is conveyed, or may be *"™ mae. 
affected, shall þe: ; 

First—By the testimony of a subscribing witness; or, 

Second—When all the subscribing witnesses are dead, 
or cannot be had by evidence of the handwriting of the ' 
party, or of the two subscribing witnesses, given by a credi- 
ble witness to each signature, 

(639.) Szc. 23. That no proof by a subscribing witness wo proof un- 
shall be taken unless such witness shall be personally known personalis 
to the officer taking the proof, to be the person whose name proven. 
is subscribed to the conveyance as a witness thereto, or shall 
be proved to be such by the oath or affirmation of a credible 
witness. 

(640.) Sec. 24. That no certificate of such proof shall what must be 
be granted, unless such subscribing witness shall prove that ”°""" 
the person whose name is subscribed thereto as a party, is 
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the person described in, and who executed the same; that 
such person executed the conveyance, and that such person 
subscribed his name thereto as a witness thereof, at the re- 
quest of the maker of such instrument. 
hero ite (641.) Suc. 25. That the certificate of such proof shall . 
set forth the following matters : 

First—The fact that such subscribing witness was per-. 
sonally known to the oflicer granting the certificate, to be 
the person whose name is subscribed to such conveyance as 
a witness thereto, or was proved to be such by the oath or 
affirmation of a witness, whose name shall be inserted. in 
the certificate. 

-~ Second-—The proof given by such witness of the exe- 
cution of such conveyance, and of the facts that the person 
whose name is subscribed to such conveyance as a party 

: ` thereto, is the person who executed the same, and that such 

witness subscribed his name to such conveyance as a wite - 

Form of certi- ness thereof. That such certificate shall-be substantially in 
the following form, to wit: 


TERRITORY OF UTAH, 
COUNTY oF————. 


On this — day of———, A: D. one thousand eight hun- 

-dred and————, before me, A.B., [a notary public, judge 
or other officer as the case may be], in and for said county, 
personally appeared ©. D., personally known to me, [or 
satisfactorily proved to me by the oath of E. F.,-a compe- 
tent and credible witness for that purpose, by me duly 
sworn], to be the same person whose name is subscribed .to 
the annexed instrument as a witness thereto, who, being by 
me duly sworn, deposes and says that he resides in———, 
county of -——,, and Territory of Utah; that he was pres-. 
ent and saw G. H., personally known to him to be the same 
person described in, and who executed the annexed instru- 

- ment as a party thereto, sign, seal and deliver the same, and 
heard him acknowledge that he executed the same freely 
and voluntarily, and for the uses and purposes therein men- 
tioned, and that he, the deponent, thereupon signed his 
name as a subscribing witness thereto, at the request of the 
said G. H. 


In witness whereof, &e. 
(642.) Szo. 26. That no proof by evidence of the hand- 
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writing of the party, or of the subscribing witnesses, shall When no proof 
be taken, unless the officer taking the same shall be satis- writing taken. 
fied that all the subscribing witnesses to such conveyance 

are dead, out of the jurisdiction, or cannot be had to prove 

the execution thereof. 

(643.) Sec. 27. That no certificate of any such proof Nocertificate — 
shall be granted unless a competent and credible witness ue &c. 
shall state on oath or affirmation, that he personally knew 
the person whose name is subscribed thereto asa party, well 
knew his signature (stating his means of knowledge), and - 
believes the name of the person subscribed thereto as a pay- 
ty, was subscribed by such person; nor unless a competent 
and credible witness shall in like manner state that he per- 
sonally knew the person whose name is subscribed to such 
conveyance as a witness, well knew his signature (stating 
bis means of knowledge), and believes the name subscribed 
thereto as a witness was thereto subscribed by such per- ` 
son. 

(644.) Sec. 28. That upon the application of any Subpoena for 
grantee, in any conveyance required by law to be recorded, 
or by any person claiming under such grantee, verified un- 
der the oath of the applicant, that any witness to such con- 
veyance residing in the county where such. application~is 
made, refuses to appear and testify touching the execution 
thereof, and that such conveyance cannot be proved without . 
his evidence, any officer authorized to take the acknowledg- 
ment or proof of such conveyance, may issue a sudpena 
requiring such witness to appear before such officer, and 
testify touching the execution thereof. 

(645.) Sec. 29. That every person, who, being served Penalty for 
with a subpena, shall, without reasonable cause, refuse, or 
neglect to appear, or, appearing, shall refuse to answer upon 
oath touching the matters aforesaid, shall be liable to the 
party injured for such damages as may be sustained by 
him on account of such neglect or refusal, and may also be 
committed to prison by the judge of some court of record, 
there to remain, without bail, until he shall submit to an- 
swer upon oath as aforesaid; but no person shall be re- 
quired to attend who resides ont of the county in which the 
proof is to be taken, nor unless his reasonable expenses 
shall have first been tendered to him: Provided, however, 
that if it shall appear to the satisfaction of the officer so au- 
thorized. to take such acknowledgment, that such subscrib- wis 
ing witness purposely conceals Limself, or keeps out of the 
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way, so that he cannot be served with a subpena, or taken 
on attachment, after the use of due diligence to that end, 
or in case of his continued failure or refusal to testify. for 
the space of one hour after his appearance shall have been 
compelled by process, then said conveyance, or other instru- 
ment, may be proved and admitted to record in the same 
manner as if such subscribing witness thereto were dead. 
When entitled . (646.) Sec. 30. That a certificate of the acknowledg- 
to be recorded. ` 
ment of any conveyance, or of the proof of the execution 
_ - thereof, as provided in this act; signed by the officer taking 
the same, and under the seal of the officer, if he have one, 
shall entitle such conveyance, with the certificate or certifi- 
cates as aforesaid to be recorded in the office of the recorder 
o: the county in which the real estate is situated. 
Married _ (647.) Sec. 31. That a married woman may convey any 
` of her real estate, or any interest therein, by conveyance 
— thereof, executed and acknowledged and certified in the 
same manner as provided in this act for other persons. 
Discharge of (648.) Sec. 32. Any mortgage or deed of trust to secure 
decdorrust. the payment of a sum of money that has been, or may 
hereafter be recorded, may be discharged by an entry in 
the margin of the record thereof, signed by the mortgagee 
or trustee, or his persona] representative or assignee, stating 
the satisfaction of the mortgage or deed of trust, in the 
_ presence of the recorder or his deputy, who shall subscribe 
_ the same as a witness, and such entry shall have the same 
effect as a deed of release duly acknowledged and recorded. 
On certificate. (649.) Sec. 33. Any mortgage or deed of trust may 
also be discharged upon the record thereof, by the recorder 
ear in’ whose custody it shall be, whenever there shall be pre- 
sented to him a certificate, executed by the mortgagee or 
trustee, his representative or assignee, acknowledged or 
proved and certified as hereinbefore prescribed to entitle 
conveyances to be recorded, specifying that such mortgage 
or deed of trust has been paid, or otherwise satisfied or dis- 
charged. 
How same (650.) Seo. 34. Every such certificate, and the proof of 
recorded. acknowledgment thereof, shall be recorded at full length, 
and a reference shall be made to the book containing: such 
record in the minute of the discharge of such instrument, 
made by the recorder upon the record thereof: 
Definition. (651.) Src. 35. That the term ‘real estate,” as used in 
this act, shall be construed as co-extensive in meaning with 
land, tenements, hereditaments and mining and land claims. 
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(652.) Sec. 36. That the term ‘‘ conveyance,” as used Same. 
in this act, shall be construed to embrace every instrument 
in writing by which any real estate, or interest in real estate, 
is created, aliened, mortgaged or assigned, except wills and 
leases for a term not exceeing one year. The term “seal” 
shall include a scroll. 

Sec. 37. This act shall be in force in thirty days from ' 
and after its passage. 
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TITLE XIV. 


OF THE SETTLEMENT OF ESTATES OF DECEASED PERSONS. 


CHAPTER I. Estates of deceased persons, 
CHAPTER II, Of estates of decedents. 
CHAPTER ITI. Of the procedure in probate courts. 


CHAPTER I. 
ESTATES OF DECEASED PERSONS. ; 
SECTION. ` SECTION. i 
653. Wills. 670. Conveyance of real estate. 
654. Verbal wills ; witnesses to written 671. Sale on credit. 
wills. 672. Expenses of administration and 


655. Interest of posthumous children, 

656. Wills may be deposited with pro- 
bate clerk. 

657. Public reading óf will. 

658. Wills to be recorded, may be read in 
evidence. 

659. Executors. 

660. Executors of non-residents, 

661. How administration shall be grant- 
ed. 

662. Executors’ bond and oath. 

663. Special executors; inventory. 

664. Court may prescribe rules for wind- 
ing up the estate. 

665. Appraisement of property. 

_666. Property reserved for benefit of fam- 

ily. 

667. Property to be delivered to execu- 
tor. Executors may compound with 

"debtor. 
668. Court may direct sale of property. 
669. Public or private sale. 


other charges. 

673. Payments next to be made; credi- 
tor to give notice of claims. 

674. Dividend for payment of creditors, 

675. Distribution of shares. 

676. Homestead not liable to any claim; 
children to have equal shares; 
further division of shares, | 

677. Inheritance of illegitimate children. 
and their mothers. 

678. Estates of deceased children may 
fall to parents. ` 

679. Property given by way of advance- 
ment to an heir, i 

680, Estate of deceased wife falls to hus- 

band. 

681. Executors to complete contracts. 

682. Executors to render account to court 

* once a year, 
683. Discharge of executors. 
684. Proceedings previous to this act. 
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An Act in relation to the estates of decedents. (1) ` 


[Approved March 3, 1852.] 


(653.) Src. 1. Be it enacted by the Governor and Leg- wins. 
islative Assembly of the Territory of Utah: That any 
person of full age and sound mind, may dispose, by will, of 
all his property, except what is sufficient to pay his debts, or 
what is allowed as homestead or otherwise to wife or family ; 
property subsequently acquired may also be devised. 

(654.) Seo. 2. Personal property may be bequeathed Verbal wills. 
by verbal will, if witnessed by two competent witnesses ; 
all other wills to be valid must be in writing, witnessed by, Witnesses to 
two competent witnesses, and signed by the testator, or by’ 
some person in his presence and by his express direction. 

(655.) Sc. 3. Posthumous children, unprovided for by Interest ot. 
the father’s will, shall inherit the same interest as though Paea 
no will had been made. É 

(656.) Szo. 4. Wills duly sealed up and endorsed may 
be deposited with the clerk of the probate court, whose 
duty it is to file, and safely preserve the same until the 
death of the testator or testators, unless they themselves 
sooner demand them, 

(657.) Seo. 5. Any person having the easisay of a will, Public reading 
shall, at the first stated term of the court, after being in- . 
formed of the death of the testator, bring the same into 
court, where it shall be publicly read. 

(658.) Sec. 6. Wills, when proved and allowed, shall Wills to be re- 
have a certificate thereof endorgsed,or annexed thereto; °° 
signed by the clerk, and attested by the seal of the court? 
all of which shall be recorded in a book to be kept for that 
purpose, and every will so certified, or record thereof, or a 
transcript of such record duly authenticated, may be read May be rcadin 
in evidence in all courts within this Territory, without fur- 
ther proof. Wills must þe thus allowed and attested, to be 
carried into effect. 

(659.) Seo. 7. Executors are entitled to a copy of the Executors. 
will, and if there is no executor appointed in the will, or if 
he,or they shall fail to qualify and act, they may be ap- 
pointed by the court. The court may also, for good cause, 
remove executors, as also fill vacancies. 


- (1) The provisions of this act, which are in conflict with those in the next suc- 
ceeding chapter, are repealed by the latter; but, as some are not repealed, and for 
the further reason, that, in the settlement of estates under this act for many years, 5 
` it has become a rule of pops and is, therefore, included in the present compila- 
tion. 
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Executors of (660.) Src. 8. In the administration of: the estate of 

non-residents. . . 
any deceased non-resident, an executor may be appointed 
and qualify himself as required of other executors, unless 
another executor has previously been appointed in this 


Territory. 
Howadminis- _ (661.) Sec. 9. Where no executor is appointed by will, 


begranted. administration shall be granted: first, to the wife of the 
deceased ; second, to his next of kin; third, to his credit- 
ors ; fourth, to any other person whom the court may select, 
and the court may unite individuals belonging to the same 
or different classes as executors, whenever it deems such a 
course expedient. The court must not appoint a person as 
executor who is manifestly unsuitable for the discharge of 
the trust, nor who is a minor. 
(662.) Sxc. 10. Every executor, before entering upon 
the discharge of his duties, must give bonds in such penalty 
and securities as the judge of the court approves, condi- 
tioned for the faithful discharge of his duties, and take and 
subscribe an oath to the same import, which oath and bond 
shall be filed in the probate court’s officé. New bonds and 
increased penalties, and new securities may be required 
whenever the court shall deem it necessary or expedient. 
Special exect- (663.) Sec. 11. The court, when there is necessary de- 
open lay in granting a commission to any executor to act, may, 
in its discretion, appoint one or more special executors, to 
collect and preserve the property of the deceased, who shall 
qualify as above required. All executors shall make out 

Inventory. and file an inventory of all the estate and effects, personal 
dnd real, belonging to such estate in the probate court’s 
office within thirty days from the. date of his commission. 
Upon granting full administration the powers of special ex- 
ecutors shall cease, and all the business shall be transferred 
to the general executor. 

Court may (664.) Sexo. 12. Nothing herein shall be so construed, 


prescribe rules 


for winding up when the interest of creditors are not prejudiced thereby, as 

the estate. to hinder the testator or the court prescribing the manner 
of winding up the affairs of the estates, or continuing his 
business in which the deceased was engaged at the time of 
his death, in order to wind up his affairs with greater ad- 
vantage to the interest of the estate. 

Appraisement (665.) Suc. 13. All personal property of the deceased 

of property: must be appraised by appraisers appointed by the court, 
and-if any portion of such property be in another county, 
the same appraisers may serve, or others may be appointed 


Executor’s 
bond and oathe 


x 
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by the court or by a disinterested justice of the peace of 
such county, and a gupplemental inventory and appraise- 

ment must be made out whenever the existence of other 
property is discovered, ‘ 

(666.) Sro. 14. When the deceased leaves a wife or fam- Property re- > 
ily, no property exempt by law from execution, shall be con- ae nl 
sidered assets, or administered upon, but shall be held for 
the exclusive benefit of the wife or family, and shall not be 
liable for any debts against the estate. 

(667.) Src. 15. All persons having any of the property Property to be 
or effects of a deceased person in their hands wrongtully, theexecutor. 

_ are required to deliver them up to the executor of the es- 

tate. The executor, with the approbation of the court, may 
compound with any debtor of the estate who may be thought Bxecutor, may 
unable to pay his whole indebtedness, or in order to avoid compound 
doubtful litigation. 

(668.) Sec. 16. The court, on application of the execu- Court may 
tor, shall, from time to time, direct the sale of such portions property. 
of personal effects as are of a perishable nature, or which 
from any cause would otherwise be likely to depreciate in 
value, and also such portions as are necessary to pay off the 
debts and charges upon the estate. If the personal effects 
are found insufficient to satisfy. such charges, a sufficient 
portion of real estate may be ordered to be sold for that pur- _ 
pose. 

(669.) Sxc. 17. Property may be sold either at public puptie or pri- 
or private sale, as shall be most conducive to the interest of °° *!™ 
said estate, and reasonable and general notice of public sale 
must always previously be given. 

“  (670.) SEc. 18. When real estate is sold, conveyance Of Conveyance of 
the interest of the decedent may be made by the executor 7 *"* 
under the approval of the court. x 

(671.) So. 19. Property may also be sold upon credit, Sale on credit. 
not exceeding twelve months, whenever the court is satisfied 
that the interest of the estate will be promoted thereby. 

(672.) Sxo. 20. As soon as the executors are possessed ean of 
of sufficient means, over and above the expense of adminis- tion and a. 
tration, they shall pay off the charges of the last sickness Tne res 
and funeral of the deceased. 

(673.) Sec. 21. They shall, in the next place, pay any Payments 
allowance which may be made by the court for the mainten- made. 
ance of a widow or minor children. Other demands against 
the estate are next payable; after which, legacies may be Creat tor to e 
paid and distribution made to heirs by descent. A neglect given e 
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or failure on the part of any creditor to give notice of his 
claim to the executor or the court, and not proving the 
same within two years from and after the granting of ad- 
ministration upon said estate, shall prove a bar to the filing 
of it ever after, unless the said claim is in litigation, or un- 
less unavoidable circumstances entitle the claimant to equi- 
table relief. 

(674.) Sec. 22.-If there are not likely to be sufficient 
means in all; to pay off the whole of the debts of any one 
class, the court shall, from time to time, strike a dividend of 
the means on hand among the creditors of that class, and 
the executor shall pay the several amounts accordingly. 

(675.) Suc. 23. The personal estate of the deceased, 
not necessary for the payment of debts not otherwise dis- 
posed of as herein provided, shall be distributed to the 
same persons and in the same proportions as though it were 
real estate. The distribution shares shall be paid over as 
fast as the executor can properly do so. The property it- 
self shall be distributed in kind, whenever that can be done 
satisfactorily and equitably ; in other cases the court may 
direct the property to be sold, and the proceeds to be distrib- 
uted. When the circumstances of the family require it, 
the court, in addition to what is hereinbefore set apart for 
their use, may direct a partial distribution of the money or 
effects on hand at any time after filing the inventory, he 
being satisfied that said amount, so distributed, will event- 
ually be coming to said family. 

(676.) Sxo. 24. The homestead, occupied by the wife, 
or any portion of the family of the deceased at the time of 
his death, shall in all cases be held free to the use of the 
wife and family of the deceased, and shall not be liable 
to any claim or claims against said estate, and if there be 
other property remaining after the liabilities of the estate 
are liquidated, then it shall, in the absence of other arrange- 
ments by will, descend in equal shares to his children or 
their heirs; one share to such heirs through the mother of 
such children, if she shall survive him, during her natural 
life, or during her widowhood ; or if he has had more than 
one wife, who either died- or survived in lawful wedlock, it 


Further divis- Shall be equally divided between the living and the heirs 


ion of shares. 


Inheritance of 


illegitimate 
children a 


their mothers. 


of those who are dead, such heirs taken by right of repre- 
sentation. 

(677.) Suc. 25. Illegitimate children and their mothers 
inherit in like manner from the father, whether acknow- 
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ledged by him or not, provided it shall be made to appear 
. to the satisfaction of the court, that he was the father of such 
illegitimate child or children. 

(678.) SEO. 26. The parents or parent, if only one be Estates of. 
living, may inherit the estate of their children when they dren may fal 
shall die without wife, or issue; butin all cases where the 
deceased leaves a wife, the inheritance shall not pass there- 
from, so long as the name of the dead shall ži perpetuated 
thereon. 

(679.) SEo. 27. Property given by an intestate by way Property sive 
of advancement to an heir shall be considered part of the 2avancement 
estate, so far as regards the division and distribution thereof, 
and shall be taken by such heir towards his share of the es- 
tate at what it would at the time be worth if in the condition 
in which it was when given to him; but if such advancement 
exceeds the amount to which he would be entitled, he can- 
not be required to refund any portion thereof. 

(680.) Sec. 28. The husband shall inherit the estate of Beate ot d of de- 
a deceased wife in the same manner as the wife the estate of fals to the 
the deceased husband, and the like interest shall in the» 
same manner descend to theit respective heirs. 

(681.) Sic. 29. Executors have power to complete the Executors to 
` performance of contracts made by the intestate, either to re- ert aaa 
ceive or give conveyances to real estates upon the fulfillment _ 
of the terms of any contract previously so made. 

(682.) Src. 30. Executors shall at least:once a year, and Executors to 
oftener if required by the court, render his account to the counttothe 
court, showing the condition of the estate, its debts and ef- Sear. 
fects ; he must account for all property mentioned ; but the 
appraisement shall be taken only as presumptive ‘evidence 
of its value, neither shall the executor claim any benefit 
from the sale of property at a higher price than the ap- . 
praisement; nor is he chargeable with any loss occasioned 
without any fault of his own. 

(683.) Sec. 31. Upon the final settlement by the exec- Discharge of 
utor, an order shall be entered, discharging him from fur- °*°"™ 
ther duties and responsibilities. - 

-(684.) Sxo. 32: Nothing herein contained shall be 80 CON- Proceedings 
strued as to hinder or delay any proceedings or orders, Phisact 
already made by any court having previous to this act had 
Jurisdiction in the settlement of estates. 
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CHAPTER II. 


` OF ESTATES OF DECEDENTS. 


SECTION. 

685. Who may make a will: devise of 
all oné’s real estate covers that sub- 
sequently acquired. 

686. How executed. 

687. Devise or legacy to subscribing wit- 
ness void. 

688. Provision for descendants not to 
lapse. 

689. Married women may make will. 

690. Competency of subscribing wit- 
nesses. g 

691. Bond, covenant, or agreement to 
convey property devised not a re- 
vocation. 

692, Incumbrance to secure payment of 

, money, etc., not a revocation. 

693. After-born children not provided 
for, to succeed. 

694. Children or issue of children of tes- 
tator unprovided for by his will. 

695. Share of after-born child, out of 
what part of estate to be paid. 

696. Advancement during lifetime of 
testator. 

697. Actual revocation. 

698. Time within which will must be 
proved. 

699. When estate of legatee or devisee 
taken for payment of debts, others 
to contribute. 


SUCCESSION. 


700. Succession defined. 

701. Who first suceeeds to possession of 

estate not devised, and for what 

purpose. 

702. Succession to and -distribution of 
property. 

703. Same. 

704. Same. 


` 


í 


« 


SECTION. 

705. Same. ` 

706. Same. 

707. Same. 

708. Same. 

709. Same, 

710. Same. 

711. Same, 

712. Same. 

713. When estate escheats. 

714, Illegitimate children to inherit in 
certain cases. 


_ 715. The mother is successor to illegiti- 


mate child. 

716. Degrees of kindred how computed. 

717. Same, - 

718. Same. 

719. Same. 

720. Same. . 

721. Relations of the half-blood. 

722, Advancements constitute part of 
distributive share. 

723. Advancements when too much, or 
not enough. > 

724. What are advancements. 

725. Value of advancement, how deter- 
mined. 

726. When heir advanced to, ‘dies before 
decedent. 

727. Inheritance of husband and wife 
from each other. 

728, inheritance by representation. 

729. Aliens may inherit, when and how. 

730. Succession not claimed, prosecut- 
ing attorney to cause to be sold and 
proceeds deposited. 

731. When the property and estate-es- 
cheat to Territory. 


732. Property escheated subject to 
charges as other property. 
732", Repealing section. 


An Act relating to the estates of decedents. 


: [Approved February 18, 1876.] 


WILLS. 


(685.) Sec. 1. Beit enacted by the Governor and Legis- 
lative Assembly of the Territory of Utah: That any per-_ 
son of the age of eighteen years and of sound mind may 
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dispose of his or her property, personal and real, to which . 

he or she may be in any manner entitled, whether in pos- 

session, or seized or not; and every devise purporting to con- Devise of all. 
vey all the real estate of the testator shall be construed to ‘ste covers 
convey all the real estate both legal and equitable belong- quently ag: 
ing to him or her at the time of his or her decease, whether 

in possession, reversion, or remainder, unless it shall clearly 

appear by his or her will that he or she intended otherwise, 

but all property of the devisor exeept that which is by law 

exempt from execution shall be liable for his or her debts. 

(686.) Sc. 2. A will or codicil to be valid, and pass Howexecuted. 
the estate of the devisor shall be in writing, subscribed by 
the testator, and attested by at least two witnesses, both of 
them subscribing in the presence of the testator and the 
presence of each other; all wills executed according to the 
laws of the State, Territory, or county [country], where they 
were executed may be admitted to probate in this Territory. 

(687.) Sec. 3. Every devise or bequest given in any will Devise or leg- 
or codicil to a subscribing witness, or to the husband or wife scribing. wit- 
of such subscribing witness, shall be void, unless such will 
or codicil be otherwise legally attested, and such person 
shall be admitted as a witness thereto in the same manner 
as if such devise or bequest had not been given. 

(688.) Sec. 4. When a devisee or legatee of the testator Provision for 
shall die before him, and no provision is made for such con- not to lapse. 

-tingency, the issue of such devisee or legatee shall take the 
estate so devised or bequeathed. 

(689.) Sec. 5, Any married woman may dispose of all Married wo- 
her estate by will, and may alter or revoke the will in like make will, 
manner as a person under no disability might do. 

(690.) Src. 6. If the subscribing witnesses to a will are competency of 
competent at the time of attesting its execution, their subse- imaan 
quent incompetency, from whatever cause it. may arise, 
shall not prevent the probate and allowance of the will, if 
it be otherwise satisfactorily proved. 

(691.) SEC. 7. A bond, covenant, or agreement made by Rona cores. 
a testator, to convey any property devised or bequeathed in eee og 
any will previously made, shall not be deemed a revocation devised not az 
of such previous devise or bequest, but such property shall 
pass by the.devise or bequest, subject to the same remedies 
on such bond, covenant, or agreement, for the specific per- 
formance or otherwise against the devisees or legatees as 
might be had by law against the heirs of the testator, if the 
same had descended to them. 
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Incumbrance  . (692.) SEC. 8. A charge or incumbrance upon any es- 


to oe? pay- 
ment of ao, tate, for the purpose of securing the payment of money, or 


not a revoca- the performance of any covenant or agreement, shall not be 
deemed a revocation of any will relating to the same estate 
which was previously executed, but the devises and lega- 
cies therein contained shall pass subject to such charge or 

4 incumbrance. 

e. (693.) Szc. 9. When any child shall have been born, 

provided for, after the making of its parent’s will, and no provision shall 
have been made for him or her therein, such child shall 
have the same share in the estate of the testator, as if the 
testator had died intestate; and the share of such child 
shall be assigned as provided by law, in case of intestate 
estates, unless it shall be apparent from the wil) that it was 
the intention of the testator that no provision should be 
made for such child. 

Catara orin (694.) Seo. 10. When any testator shall omit to provide 

of testator rey in his or her will for any of his or her children or for the 

his wil issue of any deceased child, unlessit shall appear that such 
omission was intentional, such child, or the issue of such 
child, shall have the same share in the estate of the testator 
as if he or she had died intestate, to be assigned as provided 
in the preceding section. 

Share of after- (695.) Sec. 11. When any share of the estate of a tes- 


of what pat > tator shall be assigned to a child born after the making of a 
praa, will, or to a child or the issue of a child, omitted in the will, 

as hereinbefore mentioned, the same shall first be taken 
a from the estate not disposed of by the will, if any ; if that 


` shall not be sufficient, so much as shall be necessary shall 


E be taken from all the devisees and legatees, in proportion to 


the value they may respectively receive under the will, un- 
“ less the obvious intention of the testator in relation to some 
specific devise, or bequest, or other proyision in the will, 
would thereby be defeated ; in such case, such specific de- 
vise, legacy, or provision may be exempted from such ap- 
portionment; and a different apportionment, consistent with 
the intention of the testator, may be adopted. 
Patera mouk (696.) Seo. 12. If such child, or children, or their de- 
ane of testa- scendants, so unprovided for, shall have had an equal pro- 
portion of the testator’s estate bestowed on them in the testa- 
tor’s lifetime, by way of advancement, they shall take 
nothing in virtue of the provisions of the three preceene 
sections. 
ges (697.) Sec. 13. No will or codicil shall be vei 


po 


x ~ a 
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otherwise than by burning, canceling, or tearing it by the 
testator with the intent to destroy it, or ‘by some person in 
his presence, by his direction; or by a.later will or codicil, 
which manifestly is intended to revoke the former. 

(698.) Sec. 14. No will shall be proved after ten years Time within 
from the death of the testator ; but any minor or other person must be 
laboring under legal disability , interested in such will, shall ” 
be allowed two years after arriving at full age, or after such 
legal disability shall be removed to cause the will to be 
proved. 

(699.) SE0. 15. When any estate, bequeathed or devised. peo ct 


tee or de- 


to any person or persons, shall be taken for the payment of visoe taken for, . 


the testator’s debts, all the other legatees, devisees, or heirs de ue others 
shall contribute their proportional share of such estate to 
the person from whom such legacy or devise shall be taken 


away, and he may maintain an action to compel such con- 


tribution. 
\ 3 
" SUCCESSION. 


(700.) Sc. 16. Succession is the coming in of another to Succession na 
take the property of one who dies without disposing of it by #4 
will. 

(701.) Suc. 17. The property, both real and personal, Who first suc- 

of one who dies without disposing of it by will, passes to ceeds to pos: . 
the heirs of the intestate, subj ect to the control of the pro- Ae not de- 
bate court, and to the possession of any administrator ap- YPSt purpose. 
pointed by that court for the purposes of administration. 
Whenany person having title to any estate, real or personal, 
not otherwise limited, dies without disposing of it by will, 
it is succeeded to, and must be distributed, subject to the 
payment of the debts of the decedent, in the following 
manner. 

(702.) Szc. 18. If the decedent at the time of the death, Succession to 
be a resident of this Territory, and tke head of a family, 9°¢dsmon.. 
the property, real and personal, then exempt from execu- ™ 
tion, shall pass to the surviving family in equal shares, and 
such property shall not be subject to the payment’of the 
debts of the decedent, nor to any bequest, nor to the pay- 
ment of any legacy. l 

(708.) Sc. 19. If the decedent leave a husband or a game. 
wife, and only one child, or the issue of only one child, the 
estate, except as provided above, passes one-third to the 
Surviving husband or wife for life, the remainder and the 
other two-thirds to such child or the issue of such child by 
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Same. 
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` right of representation. If there be more than one child 


living, or one child and the issue of one or more deceased 
children living, the estate goes one-fourth to the surviving 
husband or wife for life, and the remainder, with the other 
three-fourths, to the surviving children and the issue of any 
deceased. child by right of representation. If there be no 
child of the decedent living at the time of the death, and 
there be issue of any deceased child, the remainder goes to 
all the lineal descendants of the decedent and if all the 
descendants are in the same degree of kindred to the dece- 
dent, they share equally, otherwise they_take by right of rep- 
resentation. 
= (704.) Szo. 20. If the decedent leave a husband or a wife 
and a mother, and there be no issue, the estate goes in equal 
shares to the mother and {the husband or wife. However, 
if the decedent leave an estate which comes to him from his 
father, and he be living, such estate goes in equal share’ to 
the father and the husband or wife. And if there be no 
mother nor issue, and there be brothers and sisters of the 
decedent, then the other half of the estate goes to the broth- 
ers and sisters of the decedent in equal shares; if there 
be also issue of any deceased brother or sister of the dece- 
dent, then they take by right of representation; if the 
father of the decedent be then living, he takes the share of 
a brother or sister. 

(705.) Sc. 21. If the decedent leave no issue nor hus- 


band nor wife and the mother be living, the estate goes to 


the mother. However, if the decedent leave an estate which 
came to him as an advancement from his father, and he be 
living, such estate goes to the father. : 

(706. ) Sxc. 22. If the decedent leave a mother, and there 
be no issue, and no husband or wife, or father, and no bro- 
ther or sister, one-half of the estate goes to the mother and 
the other half to the issue of any deceased brother or sister. 

(707.) SEC. 23. If the decedent leave a father, and 
there be no issue and no husband or wife, or mother, and 
no brother, or sister, one-half of the estate goes to the 
father and the other half to the issue of any deceased 
brother or sister. 

(708.) Sec. 24. If the decedent leave a husband or wife, 
and no issue, and no father or mother, or brother or sister, 
the estate goes to the surviving husband or wife. 

(709.) Sxc. 25. If the decedent leave brothers and sis- 
ters, or either, and there be no mother or father, and no 


E ai 


COMPILED LAWS OF UTAH. 275 


`` husband or wife, or issue, the estate goes to the brothers 
and sisters in equal shares; if there be also any issue of 
any deceased brothers or sisters, they take by right of rep- 
resentation. _ 

(710.) S£c. 26. If the decedent leave no issue, nor hus- same. 
band, or wife, and no father, or mother, or brother or sister, 
the estate goes to the next of kin, in equal degree, except- 
ing when there are two or more collateral kindred in equal 
degree, but claiming through different ancestors, those who 
claim through the nearest ancestors must be preferred to 
those claiming through an ancestor more remote. 

(711.) So. 27. If the decedent leave several children, same. 
or one child, and the issue of one or more other children, 
and any such surviving child die under age without leaving 
a surviving husband, or wife, or issue, all the estate that 
came to the deceased child by inheritance from such deced- 
ent, descends in equal shares to the other children of the ` 
same parents, and to the issue of any such other children 
who are dead, by right of representation. ‘ 

(712.) Src, 28. And if at the death of such child who same. 
dies under age without leaving a surviving husband, or 
wife, or issue, and all the other children of its parents are 
also dead, and any of them have left issue, the estate that 
came to such child by inheritance from its parent descends 
to the issue of all the other children of the same parent, and 
if all the issue are in the same degree of kindred to the 
child, they share the estate equally, otherwise they take 
according to the right of representation. š 

(713.) Sec. 29. If the decedent leave no husband, wife, When n estate 
or kindred, the estate escheats to the Territory for the sup- 
port of common schools. (1) 

(714.) Sec. 30. Every illegitimate child is, in all cases, Inegitimate 


child to in- 
an heir to its mother. Itis also heir to -its father when ac- apem eee? 


knowledged by him. 


(715.) Sec. 31. If an illegitimate child die intestate mhe mother is ` 


without leaving i issue or husband or wife, its estate goes to guecesor to 
its mother, or in case of her decease to her heirs at law. aa 

(716.) SEC. 32: The degree of kindred is established bY negroes of 
the number of. generations, ahd each generation is called a Computed,” 
degree. - 

(717) SEC. 33. The series of degrees ‘forms the line ; same. 
the series of degrees between persons who descend from’ 


(1) See sec. (982.) 
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one another is called direct or lineal consanguinity ; and 
the series of degrees between persons who do not descend 
from one another, but spring from a common ancestor, is 
called the collateral line, or collateral consanguinity. 

(718.) Sec. 34. The direct line is divided into a direct 
line descending and a direct line ascending. The first is 
that which connects the ancestor with those who descend 
from him. The second is that which connects a person with 
those from whom he descends. 

(719.) Sec. 35. In the direct line there are as many de- 
grees as there are generations. Thus the son is, with regard 
to the father, in the first degree; the grandson in the sec- 
ond ; and vice versa with regard to the father, and grand- 
father towards the sons and grandsons. 

(720.) Sec. 36. In the collateral line the degrees are 
counted by generations, from one of the relations up to the 
common ancestor, and from the common ancestor to the 
other relations. In such computation the decedent is ex- 


_ cluded, the relative included, and the ancestor counted but 


Relation of 
the half blood. 


Advance- 
ments consti- 
tute part of 
distributive 
share. 


a 


Advance- 
ments, when 
too much, or 
not enough. 


once. Thus, brothers are related in the second degree; 
uncle and nephew in the third degree, pone german in 
the fourth, and so on. 

(721.) Sec. 37. Kindred of the half blood inherit 
equally with those of the whole blood in the same degree, 
unless the inheritance came to the intestate by descent, de- 


vise, or gift of some one of his ancestors, in which case all 


those who are not of the blood of such ancestor must be 
excluded from such inheritance. 

(722.) So. 38. Any estate, real or, personal, given by 
the decedent, in his lifetime, as an advancement to any 
child, or other lineal descendant or husband or wife, is a 
part of the estate of the decedent for the purposes of di- 
vision and distribution thereof among his successors, and 
must be taken by such child, or other lineal descendant, or 
husband, or wife towards his share of the estate of the de- 
cedent. 

(723.) Suc. 39. If the amount of such advancement 
exceeds the share of the successor receiving the same, he 
must be excluded from any further portion in the division 
and distribution of the estate, but he must not be required 
to refund any part of such advancement; and if the amount 
so received is less than his share, he is entitled to so much 
more as will give him his full share of the estate of the de- 
cedent. 
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- (724.) Smo. 40. All gifts and grants are made as ad- What are ad- 
vancements, if expressed in the gift to be so made, or if the™ 
consideration expressed be love and affection, or if charged 
in writing by the decedent as an advancement, or acknowl- 
edged in writing as such, by the child or other successor or 
heir. : 
(725.) Szo. 41. If the value of the estate so advanced Value of ad- 
is expressed in the conveyance, or in the charge thereof how deter- 
made by the decedent, or in the acknowledgment’ of the ™ 
party receiving it, it must be held as of that value, in the 

division and distribution of the estate; otherwise, it must 
be estimated according to its value when given, as nearly as — 
the same can be ascertained. 

(726.) Sc. 42. If any child or other lineal descend- When heir asā- 
ant, or husband or wife, receiving advancement, die before before dea 
the ‘decedent, leaving issue, the advancement must be taken ~~ 
into consideration j in the division and distribution of the es- 
tate, and the amount thereof must be allowed accordingly, © 
by the representatives of the heirs receiving the advance- 
ment, in like manner as if the advancement had peau made 
directly to them. 

(727.) Sec. 43. The provisions of the preceding ee Inheritance « of 
as to the inheritance of the husband and wife from each wife from 
other, apply only to the separate property of the decedents. 

(728.) SEC. 44. Inheritance or succession by “right of Inheritance 
representation ” takes place when the descendants of any toa" 
deceased heir take the same share or right in the estate of 
another person that their parents would have taken if liv- 
ing. A posthumous child is considered as living at the 
death of its father. 

(729.) Sec. 45. Resident aliens may take descent in all Aliens ma 
cases by succession as citizens; and no person capable of ana Thow A 
succeeding under the provisions of this act is precluded 
from such succession by reason of alienage of any relative ; 
but no non-resident foreigner can take by succession unless 
he appears and claims such succession ‘within five years 
after the death of the decedent to whom he claims succes- 
sion. 

(730.) Sec. 46. When succession is not claimed as pro- Sucession not 
vided in the preceding section, within five years, the pro- cuting aitor“ 
bate court on information shali direct the prosecuting attor- to be seld, and 
` ney, or sheriff of the county, to reduce the property to the e S 
possession of the Territory, or cause the same to þe sold, 
and the proceeds thereof to be deposited in the Territorial 
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_treasury for the benefit of such non-resident foreigner, or 
his legal representative, to be. paid to him whenever, within 
five years after such deposit, proof to the satisfaction of the 
probate court and theauditor of public accounts is produced 
that he is entitled to succeed thereto. 

When theprep- (731.) Sic. 47. When so claimed, a copy of the evi- 
Piteescheatto dence and the order of the probate court must be filed by 
Territory: the auditor of public accounts as his voucher, and the prop- 

_ erty delivered, or the proceeds paid to the claimant, on fil- 
ing his receipt therefor. If no one succeeds to the estate, 
or the proceeds, as herein provided, the property of the de- 

- cedent devolves and escheats to the people of the Territory, 
and is placed by the auditor of public accounts to the credit 
of common schools. (1) 
Property es- (732.) Sec. 48. Real property passing to the Territory 
Jeot to charges under the last section, whether held by the Territory or its 
erty. officers, is subject to the same charges and trusts to which it 
would have been subject if it had passed by succession. 
Repealing (732*.) Sac, 49. So much of an act entitled “ An act in 
iai yelation to the estate of decedents,” approved March 2, 
1852, as is inconsistent with the provisions of this act, be 
and the sameis hereby repealed. This act shall take effect 
and. be in force from and after the thirty-first day of March, 
eighteen hundred and seventy-six. 


(1) See sec, (982.) 
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CHAPTER III. 


OF THE PROCEDURE IN PROBATE COURTS. - 


OF JURISDICTION. 
SECTION. 
738. Probate court to have jurisdiction 
as provided in this act. 
734. When exercised. 


PROOF OF WILLS. 


735, Custodian of will to deliver the 
same to whom. 

736. Executor must present will to pro- 
bate court. 

737. Duty of executor. 

738. Penalty for neglect. 

739. Executor not having will in posses- 
sion, may present petition. 

740. Any person in interest may petition. 

741, Third person may be ordered to pro- 

- duce will. 

742. Penalty on refusal. 

743. Probate court may issue order for 
production of will. 

744, Court to appoint time for proving 
will, 

745. Upon whom citation to be served. 

746. Same. 

747. May direct Sbpienai to be issued. 

748. When testimony to be heard. 

749. Who may contest. 

750. Probate when no contest. 

751. Contestant to file grounds of contest. 

752. Witnesses, who and how many to 
be examined. 

758. Proof of handwriting admitted 
when. 

754. Testimony reduced to writing for 
future evidence. 

755. If proved certificate to be attached, 

756. Will and proof to be filed and re- 
corded. 

757. What received in evidence. 

758. Wills proved in States and other 

-Territories to be recorded. 

759. Proceedings on production of aa 
will. 

760. When copy admitted to probate. 

761. The probate may be contested with- 
in one year. 

762, Citation to be issued to parties in- 
terested. 

763. The hearing had on proof of service. 

764. When probate to be annulled and 
revoked. 

765. Effect of revocation. 

766. Cost and expenses, by whom paid. 


SECTION. 

767. Probate, when conclusive. 

768. Proof of lost or destroyed will to be 
taken. 

769. Must have been in existence at 
time of death. 

770. To be certified, recorded, and letters 
granted. 

771. During pendency of application 
court may restrain. 


LETTERS TESTAMENTARY AND OF ADMIN- 
ISTRATION. 


772. To whom letters shall issue. 

773. Who aré incompetent as executors 
and administrators. 

774. Interested parties may file objec- 
tions. 

775. Unmarried woman executrix, mar- 
rying authority to cease. 

776. Executor ofan executor. 

777. If minor named as executor, to 
whom letters granted during minor- 
ity. 

778. Acts of a portion of executors valid. 

779. Authority of administrators. 

780. Letters how issued. 

781. Form of. 

782. Same. i 

INTESTATES. 


788. Order of persons entitled to admin- 
ister, 

784.‘Discretion of court to appoint ad- 
ministrator. 

785. Persons incompentto administer. 

786. When marriage extinguishes au- 
thority. 

787. Application how made. 

788. Notice of application. 

789. Contesting application. 

79%). Hearing of application. : 

791. Evidence, notice of. 

792. Granted to any applicant. z 

793. What proof necessary before grant- 
ing letters. 

794. Letters may be granted to others 
than those entitled. 

795. Revocation of letters. 

796. Citation to be issued. 

797. Hearing of petition for revocation. 

798. Form of. 

799. Administrator or executor to take 
oath; letters and bond to be record- 
ed. 
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SECTION. SECTION. 
800. Bond of administrator, form and 842, Citation of persons suspected of em- 
requirements. 


801. Separate bonds. 

802. Bonds and justification on. 

803. When bond may be dispensed with. 

804. Petition showing failing sureties, 
asking farther bonds. 

805. Citation to executor, ete. 

806. Further security may be ordered. 

807. Neglecting to obey order, 

808. Suspending power of executor, etc. 

809. Further security ordered without 
application, when.’ 

810. Release of sureties. 

811. New sureties. 

812. Neglect to give new sureties, forfeits 
letters. 


f 818. Special administrators when ap- 


pointed. 
814. When appointment made without 
notice. 
815. Preference given. 
816. To give bond and take oath. 
817. Duties of special administrator. 
818. When powers of special administra- 
tor cease. 
819. Account to be rendered. 
820. Special administrator to be appoint- 
ed, when. 
821. Remaining executor to continue 
when colleagues are disqualified. 
822. Who to act when all acting are in- 
competent. 
823. Letters to be revoked on proof of 
discovered will. 3 
824. Powers of executor in such a case. 
825. Executor or administrator may re- 
sign, when. 
826. All acts of executor, etc., valid until 
power is revoked. 
827. Transcript of court minutes to be 
evidence. 
828. When judge not to act. 
829. Judge being disqualified, proceed- 
A ings to be transferred, and where. 


OF THE INVENTORY AND COLLECTION OF 
THE EFFECTS OF DECEASED PERSONS. 


830. Inventory to be returned. 
831. Appraisement and pay of apprais- 
ers, 
832. Oath of appraisers; inventory how 
made. ` 
833. Inventory to acount for money. 
834. Effect of naming debtor executor. 
835. Discharge of bequest of debt against 
executor. 
836. To make oath to inventory. 
837. Letters may be revoked for neglect. 
838, Inventory of after discovered prop- 
erty. 
839. Administrators and executors to 
possess real and personal estate, 
840, Personal estate first chargeable 
with payment of debts, 
841. Embezzling estate before granting 
letters. Z 


bezzlement, etc. 

848. Refusal to obey citation, penalty; 
may be compelled to disclose by 
imprisonment, l 

844. Who may be cited to account. 


OF THE PROVISIONS FOR THE SUPPORT OF 
THE FAMILY. s 


845. Widow and minor children may re- 
main in decedent’s house, 

846.°All property exempt from execution 
to be set apart for use of family. 

847. May make extra allowance. 

848. Payment of allowance. 

849. Property set apart how apportioned 
between widow and children. 

850. Estate less than $1,000 to go to wife 
and chlidren; less than $1,500 to be 
summarily administered. 

851. When all property to go to children. 


OF CLAIMS AGAINST THE ESTATE. 


852. Notice to creditors. 

853. Copy and proof filed when order 
made, 

854. Time within which claims must be 
presented, 

855, Claims to be sworn to; when allow- 
ed to bear same interest as judg- 
ment, 

856. Allowance and rejection of claims. 

857. Approved claims or copies to be filed; 
lost instruments may be described. 

858. Rejected claims to be sued in three 
months, 

859. Claims barred not to be allowed. 

860. Claims must be presented before suit. 

861. Time of limitations. ` 

862. Claims in action pending at time of 
decease. 

863. Allowance of claim in part. ~- 

864. Effect of judgment against executor. 

865. Execution not to issue after death; if 
one is levied property may be sold. 

866. May refer doubtful claims. 

867. Claims of executor, etc., against the 
estate. ` 

868. Neglect to give notice, cause of re- 
moval. 

869. Executor to return statement of 
claims. 


SALES OF PROPERTY BY EXECUTORS OR 
ADMINISTRATORS. 


870. No sales valid except by order of 
court. . 

871. Application for order of sale. 

872. Perishable property to be sold. 

873. Order of sale, what to direct; what to 
be first sold. 

874. How sale made. 

876. How notice given. 

876. When to sell real estate. 

877. Verified petition for sale, what to 
contain. 

878. Order to persons interested to appears 


af 
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SECTION. 

879. Copy to be served, assent given, or 
publication made. 

880. Hearing after proof of service. 

881. Order to be served on guardians. 

882. Who may be examined. _ 

_ 883. When to sell real estate, or any part. 

884. Order of sale when to be made. 

885. What the order must contain; may 

. beat public or private sale. 

886. Interested persons may apply for 
order of sale; form of petition. 

887. Certified copy of order to be deliv- 
ered. 

888. Notice of sale. 

889. Sale where made. ` 

890. If sale is made on credit, must be se- 
cured. 

891. Return of sale must be made. 

892. May file objections, when and who. 

893. When order of confirmation is to be 
made and when not. 

894. Conveyances. 

895. Order of confirmation, what to state. 

896. Sale may be postponed. 

897. Notice of postponement. 

898. Sale of real estate to pay legacies. 

899. Where payment of debts, etc., provi- 
ded fer by will. 

900. Sale without order. k 

901. Where provision by will insufficient. 

902. Estate subject to debts, etc. 

903. Contribution among legatees. x 

904. Contract for purchase of lands, may 
be sold, and how. 

905. Conditions of sale. 

906. Executor to assign contract. 

907. Sales by executors or administrators 
of lands under mortgage or lien. 

908. Expenses of sale, how paid. 

909. Liability for misconduct. 

910. Fraudulent sales. 

911. Limitation of actions for vacating 
sales. 

912. Limitation on preceding section. 

913. Account of sale to be returned. 

914. Executor, etc-, not to be purchaser. 


OF THE POWERS AND DUTIES OF THE EXEC- 
UTOR AND ADMINISTRATOR. 


915. Executors to take possession of en- 
tire estate. 

916. Executors may sue and be sued for 
recovery of property. 

917. May compound. 


OF CONVEYANCES. 


918. Executor to complete contracts for: 


sale of real estate. 

919. Petition and notice of hearing. 

920. Interested parties may contest. 

921. Conveyances, when ordered to be 
made. 

922. Execution of conveyance snd record. 

923. Right of petitioners to enforce con- 
tract. 

924. Effect of convevance. 


SECTION. _ 

925. Effect of recording copy of the de- 
cree. 

§26. Not to prevent enforcing the decree 
by other process. 


927. When party to whom conveyance is 


to be made is dead. 
OF ACCOUNTS, AND PAYMENT OF DEBTS. 


928. When executor oradministrator per- 
sonally liable. 

929. Executor to be charged- with all es- 
tate, etce 

930. Not to profit or lose by estate. 

931. Uncollected debts without fault. 

982. Compensation of executor or admin- 
istrator. . 

933. Not to purchase claim against the 
estate. 

934. Executors and administrator’s com- 
missions. 

935. To render an exhibit of receipts and 
disbursements. 

936. Citation to account. 

937. Interested persons may contest. 


- 988. Attachment for not obeying citation. 


939. To render account at expiration of 
term. A 

940. Executor to account after hisauthor- 
ity revoked. 

941. Reyoking authority ef executor, 
when. ; 

942. To produce and file vouchers, which 
remain in court. 

$43. Vouchers for items less than $20 ex- 
cepted. 

944. Settlement of accounts to be conclu- 
sive, when and when not. 

945. Order in which debts to be paid. 

946. When property insufficient to pay 
mortgage. 

947. Estate insufficient, a dividend to be 
paid. 

948. Funeral expenses and expenses of 
last sickness. ~“ 

949. Order for payment of debts and dis- 
charge of executor. 

950. Provisions for contingent or disputed 
claim. 

951. When executor personally liable. 

952. Claims not included in order for pay- 
ment of debts, how disposed of. 

953. Order for payment of legacies, and 
extension of time. x 

954. Final account, when to be made. 

955. How neglect to render final account 
treated. 


OF PARTITION AND DISTRIBUTION OF THE 
ESTATE. 


956. Payment of legacies on giving bonds. 

957. Notice of application for legacies. 

958. Who may resist application. 

959. Decree prayed for to require bond, 
which must be given. > 

960. What the decree may order. 

961. How partition made. 

962. Cost how paid. _ 
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SECTION. 

963. Order of payment of bond, and suit 
thereon. 

“964. Distribution of estate, how made 
and to whom. 

965. What the decree must contain. 

966. Upon whose petition the decree 
made. 

967. Estate in common; commissioners. 


968. Estate in different counties, how di- 


divided. 

969. Upon whose petition order to be 
made. 

970. Partition may be made, although 
some interests sold. 

971. Shares to be set out in proportion to 

-~ right. 

972. Whole estate may be assigned to one 
in certain cases. 

973. Payment for equality of partition, by 
whom and how. 

974. Estate may be sold. i 

915. When estate is in common it shall be 
first set apart. 

976. Guardians must be appointed for 
minors before partition. 

977. To make report and partition to be 
recorded. 

378. When commissioners to make parti- 
tion are not necessary. 

979. Advancements made to heirs. 

980. Court may appoint agent to take 
possession for absentees. 

981. Agent to give bond and his compen- 
sation. 

982. Unclaimed estate how disposed of. 

983. Liability of agent on his bond. 


æ 


SECTION. 

984. Certificate to claimant. 

985. Final settlement, decree and dis- 
charge. 

986. Discovery of property. 


REMOVAL OF EXECUTORS AND ADMINIS- 
TRATORS. 


987. Executor or administrator may be 
removed, when. 

988, During proceedings special adminis- 
trator may be appointed. 

989. Notice to be given. 

990. Persons interested may show cause., 

991. How notice given in certain cases. - 

992. May compel attendance. 


MISCELLANEOUS PROVISIONS. 


993. Orders and decrees to be entered in 
minutes. 
994. Notice to be given by citation. 
995. Citation how served and returned. 
998. To be served five days before return. 
997. Clerk to administer oaths, etc. 
998. Process to be signed by clerk and 
under seal. 
999. Practicein district courts applicable. 
1000. Attorney once appointed shall rep- 
resent party in other proceedings. 
1001. Decree relative to homestead and 
effect thereof. 
1002. Cost by whom paid in coame cases. 
1003. Effects of acts of administrator 
when order is reversed. 
1004. Cost by whom paid. 
1¢05. Estates of persons deceased prior to 
this act. 


An Act regulating procedure in probate courts. 


[Approved February 18, 1876.] 


A 


OF JURISDICTION. 
Probate court 


Probate court (733.) Sec. 1. Be it enacted by the Governor and Leg- 
diction as pro- 7slative Assembly of the Territory of Utah: That the 
act. probate courts of the respective counties of this Territory 
shall have jurisdiction of the estates of deceased, persons-in 
_ the manner provided for in and pursuant to this act. 
 (784.) Szc. 2. Wills shall be proved and letters testa- 
mentary, or of administration shall be granted : 

First: In the county in which the deceased was a resi- 
dent at, or immediately previous to his death, in whatever 
place his death may have happened. 

Second: In the county in which he may have died 
leaving estate therein, and not being a resident of the Terri- 
tory. 

Third: In the county in which any part of his estate 


When exer- 
cised. 


ia 
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may be, he having died out of the Territory, and not having 
been a resident thereof at the time of his death. 

Fourth: In the county in which any part of the estate 
may be, he not being a resident of the Territory and not 
having estate in the county in which he died. 

Fifth : In all other cases in the county where applica- 
tion shall first be made ; and in all cases the court once ob- 
taining the same shall have exclusive jurisdiction of the 
settlement of the estate. 


PROOF OF WILLE. - 


(735,) Szo. 3. Any person having the custody of any Custodian of | 
will, shall, within thirty days after he shall have knowledge the same to 
of the death of the testator, deliver it into the probate court” 
which has jurisdiction of the case, or to the person named 
in the will as executor. 

(736. ) Sec. 4. Any person aie’: as executor in any pane 
will, shall, within thirty days after the death of the testator, Probate court. 
or within thirty days after he has knowledge that he is 
named executor, present the will, if in his possession, to 
the probate court which has jurisdiction. 

(737.) Seo. 5. If he intends to decline the trust, he Duty of exec 
shall, at the same time, file his renunciation in writing. If 
he shall neglect for thirty days to file his renunciation, such 
neglect shall be equivalent to a renunciation, unless for 
eause shown, the probate court, or judge shall extend the 


_ . time; if he intends to accept, he shall present with the will 


a petition, setting forth the facts necessary to give jurisdic- 
tion, and when the same is known to the petitioner, the 
names, ages, and residence, of the heirs and devisees of the 
deceased, and the probable value and the character of the 
property of the estate, and praying that the will be admit- 
ted to probate, and that letters testamentary be issued to 
him. If the jurisdictional facts existed, but are not fully 
set forth [in] the petition and the same shall be afterwards 
proved in the.course of the administration, the probate of 
the will and the subseqnent proceedings shall not, on ac- 
count of such want of jurisdictional averments be held void. 

(738.) Sec. 6. Every person who shall ‘neglect to per- penaity for 
form any duties required in the preceding sections, without 7°! 
reasonable cause, shall be ‘liable to every person interested 
in the will for the damages they may sustain in consequence 
of such neglect. | 

(739.) SEC. 7. Any person named as executor in a will, 
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Executor not though the will is not in his ‘possession, may present his 
possession petition to the probate court which has jurisdiction, praying 
petition. that the person in possession of the will may be required to 


produce it, that it may be admitted to probate, and that let- 
ters testamentary may be issued to him. 


Any person in (740.) So. 8. Any person having an interest in the will 
petition. may in like manner present a petition praying that it may 


be required. to be produced, and admitted to probate. 

may be one (741.) Suc. 9. If it be alleged in any petition that any 
ed to produce will is in the possession of a third person, and the court 
shall be satisfied that the allegation is correct, an order shall 
be issued and served upon the person having possession of 
the will, requiring him to produce it at a time to be named 
in the order. 

Penaltyonre- ` (742.) Sro. 10. If he has possession of the will, and 
neglects or refuses to produce it in obedience to the order, 
he 1 may, by warrant from the court, be committed to the jail 
of the county, and be kept in close confinement until he 
shall produce the will. 

Probate court (743.) Sec. 11. Applications for the probate of a will 

ders for p pro and for the issuance of letters , may be made to the probate 

will court or judge and he may issue all necessary orders and 
writs to enforce the production of any will. He may also 
appoint a time for the hearing of any such application. : 

Cont to fear, (744,) Seo. 12. When any will shall have come into the 

proving will. possession of the probate court and a petition for the pro- 
bate thereof and for the issuance of letters testamentary, or 
letters of administration, with the will annexed, shall have 
been filed, the court, or judge, shall appoint a time for 
proving it, which shall not be Jess than ten, nor more than 
thirty days, and shall cause notice to be given thereof by 
the clerk, by publication in some newspaper, if there is one 
printed in the county, if not, by notices posted in three 

` public places in the county. 

Upon whom (745.) Sec. 13. If the heirs of the testator reside in the 

served. county, the court shall also direct citations to be issued and 
served upon them to appear and contest the probate of the 
will at the time appointed. 

Same. (746.) Sec. 14. If the will is presented by any other 
person than the one named as executor, or if it is presented 

“by one of several persons named as executors in the will, 
citations shall also be issued and served upon such person 
or persons, if resident within the county. 

(747.) Sao. 15. The court may also direct subpenas to 
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be issued. to the subscribing or other witnesses to the will, May 7 direct | 
if they reside in the county. be tested. 
(748.) Suc. 16. At the time appointed, or at any time to When testimo- 
which the hearing may be -continued, upon proof being 
made by affidavit or otherwise to the satisfaction of the court. 
that proper notice has been given, the court shall proceed 
to hear the testimony in proof of the will. 
(749.) SEo. 17. Any person interested may appear and Who may cone 
contest the will, and if it appear that there are minors; or 
persons residing out of the county, who are interested in. 
the estate, and no one appears for them, the court may ap- 
point some discreet person to represent them. 
(750.) Szo. 18. If no person shall appear to contest the Probate when 
probate of the will, the court may admit it to probate on 
the testimony of one of the subscribing witnesses only, if he 
shall testify that the will was executed, in all particulars, 
as required by law, and that the testator was of sound mind 
at the time of the execution. 
(751.) Sxo. 19. If any person appear and contests the Contestant: to, 
will, he shall file a statement in writing of the grounds of contest. 


his opposition. Whereupon the court shall proceed to ad- a 


mit such will to probate or not according to the facts found - 
and the law. 

(752.) Src. 20. If the will is contested, all the subscrib- Witnesses, who 
ing witnesses who are present in the county, and who are of to be ex examin: 
sound mind, must be produced and examined, and the~ 
death, absence, or insanity of any of them shall be satisfac- 
torily proved to the court. 

(753. ) Sec. 21. If none of the subscribing witnesses Proof of hand- 
reside in the county at the time to prove the sanity of the teå, d Wien. 
testator, and the execution of the will; and as evidence of 
the execution, it may admit proof of the handwriting of the 
testator, and of the subscribing witnesses, or any of them. 

(754.) Sec. 22. The testimony of each witness shall be Testimony re- 
reduced to writing, and signed by him, aad shall be deemed ing for Yor future 
good evidence in any subsequent contest concerning the va- 
lidity of the will, or the sufficiency of the proof thereof, if 
the witness be dead or has permanently left the Territory. 

(755.) Sec. 23. If the court shall be satisfied upon the It proved, cer- 
proof taken, that the will was duly executed, and that the attached. 
testator, at the time of its execution, was of sound and dis- 
posing mind, and not under restraint, undue influence, or 
fraudulent misrepresentation, the will shall be allowed; a _ 
certificate of the proof and the facts found, signed by the 
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probate judge, and attested with the seal of the court, shall 
be attached to the will. 

robe tied pa (756.) Sec. 24. The will and certificate of the proof 

record thereof, and the testimony which has been taken, shall be 
filed by the clerk and recorded by him in a book kept for 
that purpose. 

What received (757.) Sec. 25. The record of the will, and the exem- 
plification by the clerk, in whose custody it may be, shall be 
received in evidence. 

Wills proved (758.) Sec. 26. All wills which shall have- been duly 

other Territo- proved and allowed in any State or Territory, or foreign 

corded. country, may be allowed and recorded in the probate court 
i of any county in which the testator shall have left property. 

Feeding (759.) SEc. 27. When acopy of sucha will, and the 

tion of a for- probate thereof duly authenticated, shall be produced by 
the executor, or by any person to whom letters of adminis-’ 
tration with the will annexed might be granted, with a pe- 
tition for letters, the same shall be filed in court, and the 
court or judge shall appoint a time for the hearing, and 
notice shall be given in the same manner as in the case of 
an original will for probate. 

When copy ad- (760.) Sec. 28. If on the hearing it shall appear to the 

bate Oo court that the instrument ought to be allowed as the will of 
the deceased, the authenticated copy shall be admitted to 

— probate, and recorded the same as in the case of other wills, 
and such copy or will shall have the same force and effect 
as if it had been originally proved and allowed in the same 
court. It shall be sufficient if it shall appear from the 
copies referred to in the preceding section that the will was 
executed, proved, and allowed, in conformity with the laws 
of the State, Territory, or foreign country where the same 
was probated and allowed; the copy of the order, decree, 
-judgment, or certificate of the court or officer having juris- 
diction of the subject matter, duly authenticated, showing 
the will to have been proved and allowed, shall be prima 
facie evidence, and also prima facie evidence of the death 
of the testator ; but nothing herein shall be construed as to 
exclude any other legal evidence. 

The probate (761.) Szo, 29. When a will has been admitted to pro- 

tested within bate, any person interested may at any time, within one 
year after such probate, contest the same, or the validity. of 
the will. For that purpose he shall file in the court before 
which the will was proved, a petition in writing, containing 
his allegation against the validity of the will, or against the 
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sufficiency of the proof, and praying that the probate may 
be revoked. 

(762.) Szo. 30. Upon the filing of the petition, a cita- Citation to be 
tion shall be issued to the executors, who have taken upon ties = interested. 
them the execution of the will, or to the administrators, with 
the will annexed, and to all the legatees named in the will, 
residing in the Territory, or to their guardians if any of 
them are minors, or their personal representatives if any of 
them are dead, requiring them to appear before the court 
on some day therein specified, to show cause why the pro- 
bate of the will should not be revoked. 

(763.) Suc. 31. At .the time appointed for showing ee hearing 
cause, or at any time to which the hearing shall be contin- had on proof 
ued, personal service of the citations having been made 
upon any person named therein, the court shall proceed to 
hear the proofs of the parties. If any devisees or legatees 
named in the will shall be minors, and have no guardians, 
the court shall appoint some attorney or discreet person to 
`- represent them. 

(764.) Sec. 32. If, upon the hearing of the proofs of when probate 
the parties, the court shall decide that the will is for any A pi a a 
~ reason invalid, or that itis not sufficiently proved to have 
been the last will of the testator, the probate shall be an- . 
nulled and revoked. 


(765.) Suc. 33. Upon the revocation being made, the Efect of revo- z 


powers of the executor or administrator with the will an- 
nexed, shall cease; but such executor or administrator shall 
not be liable for any act done in good faith previous to the 
revocation. 

(766.) SEC. 34. The fees. and expenses shall be paid by Coet Aia es 
the party contesting the validity of the will, or the probate, whom paid. 
if the will, or probate, be confirmed. If the probate þe re- 
voked, the party who shall have resisted the revocation 
shall pay the costs and the expenses of the proceedings, or 
the same shall be paid out of the property of the deceased, 
as the court shall direct. 

(767.) Sec. 35. If no person shall, within one year Probate when 
after the probate, contest the same, or the validity of a will, 
the probate of the will shall be conclusive; saving, to in- 
fants, married women, and persons of unsound mind, a like 
period of one year after their respective disabilities are re- 
moved. 

(768.) SEC. 36. Whenever any will shall be lost or de- P790f of Jost 
oe by accident or design, the probate court shall have i, °° 


t 
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powo to take procf of the execution and validity of the 
will, and to establish the same notice to all persons inter- 
ested , having been first given, as prescribed in regard to 
proofs of wills in other cases. All the testimony given shall 
be reduced to writing, and signed by the witnesses. 

Must have (769.) Sc. 37. No will shall be allowed to be proved 

ence attime AS a lost or destroyed will, unless the same shall be proved 
to have been in existence at the time of the death of the 

. testator, or be shown to have been fraudulently destroyed 
in the lifetime of the testator, nor unless its provisions be 
clearly and distinctly proved by, a least two credible wit- 


nesses. 
To be certic '  (770.) SEc. 38. When any will shall be established, the 
and letters provisions thereof shall be distinctly stated and certified by 
the probate judge, under his hand and the seal of his court ; 
and the certificate, together with the testimony upon which 
_ it is founded, shall be recorded as other wills are required 
to be recorded, and letters testamentary or of administra- 
tion, with the wills annexed, shall be issued thereon in the 
same manner as upon wills produced and duly proved. 
During pen- (771.) Sec. 39. If, before or during the pendency of an 
y of ap- 


plication court application to prove a lost or destroyed will, letters of ad- 
. ministration be granted on the estate of the testator, or let- 
ters testamentary of any previous will of the testator be 
granted, the court shall have authority to restrain the ad- 
ministrators or executors so appointed from any acts or pro- 
ceedings which would be injurious to the legatees or 

devisees claiming under the lost or destroyed will. 


es LETTERS TESTAMENTARY AND OF ADMINISTRATION, AND BONDS OF 
EXECUTORS AND ADMINISTRATORS, 


Towhom let- > (772.) Sec. 40. When any will shall have been proved 
ae and allowed, the probate court shall issue letters thereon to 
the persons named in the will as executors, who are compe- 
tent to discharge the trust, and who shall appear and qual- 
ify. i 
Whoarein- ~  (778.) Sec. 41. No person shall be deemed competent 
competent a as 
ad rs to serve as executor who at the time of the will is proved 
shall be, 
1—Under age of majority ; or, 
2—Who, upon proof, shall be adjudged by the court 
incompetent to execute the duties of the trust by reason of 
drunkenness, improvidence, or want of understanding, or 
integrity. If any such person be named as the sole execu- 


and ee 
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tor in any will, or if all the persons named as executors are 
incompetent, or shall renounce their claim thereto or fail, to 
apply for letters, or to appear and qualify, letters of admin- 
istration, with the will annexed, shall -be issued. 

(774.) SEC. 42. Any person interested in a will, may Interested | 
file objections in writing, to the granting of letters testa- fie 2 Obee= 
mentary to the persons named as executors, or any of them, 
and the objections shall be heard and determined by the 
court; a petition may also be filed for the issuance of letters 
of administration with the will annexed. 

(775.) Sc. 43. When an unmarried woman, who shall women exec 
have been appointed executrix, shall marry, her marriage u need ne dathoney 
shall extinguish her authority; when a married woman is to cease 
nominated as executrix, she may be appointed and serve in 
every respect as if she were a feme sole. 

(776.) Sec. 44. No executor of an executor shall, as aren or 
such, be authorized to administer on the estate of the first 
testator, but on the death of the sole or surviving executor - 
of any last will, letters of administration, with the will an- 
nexed, of the estate of the first testator, left unadministered 

shall be issued. 

(777.) Sec. 45. When a person under the age of aces: if minor 
one years shall be named executor, letters of adminisira- ecutor, to 
tion, with the will annexed, shall be granted during the granted mory. 
minority of the executor, unless: there is another executor, 
who shall accept the trust and qualify, in which case the 
executor who shall accept the trust and qualify shall have 
letters testamentary, and sball administer the estate until 
the minor shall arrive at full age, when he may be admitted 
as joint executor. 

(778.) Sec. 46. When all the executors named shall not Acts of a por- 
be appointed by the court, such as are-appointed shall have tors valid. 
the same authority to perform every act, and discharge every 
trust, required by the will, and their -acts shall be as effect- 
ual for every purpose as if all were appointed and should 
act together ; where there are two executors, or administra- 
tors, the act of one alone shall be effectual, if the other is 
absent from the Territory, or for any cause is laboring - 
under any legal disability from serving, or if he should 
have given his co-executor, or co-administrator, authority 
under seal, to act alone, or for both; and where there are 
more than two executors, or administrators, the act of a 
majority shall be sufficient. 

(779.) Sec. 47. Administrators with the will annexed, 

y ; 
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Authority of shall have the same authority as the executor named in the 
tors. will would have had, and their acts shall be as effectual for 
every purpose. 
Letters how (780.) Sec. 48. Letters testamentary and of administra- 
a tion, with the will annexed, shall be signed by the clerk and 
be under the seal of the court. . 
Form of. (781.) Suc. 49. Letters testamentary may be in substan- 
tially the following form; Territory of Utah, county of 
Z . The last will of l , deceased, a copy 
of which is hereto annexed having been proved and record- 
ed in the Probate Court of the County of ; 
- who is named therein, is hereby appointed executor. Wit- 
ness, clerk of the Probate Court of the County of 
, with the seal of the court affixed, the ‘day 
of: , A. D. 18 (seal). By order of the court 
Clerk. 
Same, (782.) Sec. 50. Letters of administration, with the will 
annexed, may be substantially in the following form: Ter- 
ritory of Utah, County of , The last will of ; 
deceased, a copy of which is hereto annexed, having been 
approved and recorded in the Probate Court of the county 
of , and there be no executor named in the will 
(or as the case may be), is hereby appointed 
administrator, with the will annexed, Witness, 
clerk of the Probate Court of the County of 
: , with the seal of the court affixed, the day 
of A. D. (seal). By order of the court, 
Clerk. 


INTESTATES. 


Ori oiT (783.) Sec. 51. When any person owning property in 
gong entitled this Territory shall die intestate, the court of probate that 
has jurisdiction, shall grant letters of administration of his 
_ or her estate, in the following order: 
First—To the surviving husband or wife ; 
Second—to the children ; 
Third—To the father or mother; 
Fourth—To the brothers ; 
Fifth—tTo the sisters ; 
Sixth—aAny other of the next of kin who would be en- 
titled to share in the distribution of the estate ; 
’ Seventh—The creditors ; 
Eighth—Any person whom the court deems competent 
to act. 
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(784, ) Sec. 52. When there are several persons equally Discretion of 
entitled to the administration, the court may in its discre- pointadmin- 
tion, grant letters to. one or more of them; and when a 
creditor is claiming letters, the court may, in “its discretion, 

. at the request of another creditor, grant letters to another 
person legally competent. 

(785.) Sec. 53. No person shall be entitled to letters of competent to 
administration : administer. 

`- First—Under the age of majority ; 

Second—Who, upon proof, shall be adjudged by the 
court incompetent to ‘execute the trust by reason of drunk- 
enness, improvidence, or want of integrity or understand- 
ing. 

(786.) Sec. 54. When any unmarried woman, having When mar- 
been appointed administratrix, shall marry, her marriage faishes an- 
shall extinguish her authority. 

(787.) Src, 55. Application for letters of administra- Application 
tion shall be made by petition, signed and verified by the 
applicant or his or her counsel, and filed with the clerk of 
the court; the petition must state facts sufficient to give-the 
court jurisdiction of the case; and the applicant must state 
so far as is known to him, the names, ages, and places of 
residence of the heirs of deceased, and an approximate 
value of the property. 

(788.) Sec. 56. When any petition praying for letters Notice of ap- 
of administration has been filed, the clerk shall give notice ” 
thereof, by causing notices to be posted in at least three 
public places in the county, one of which shall be posted 
where the court is held. The notice shall state the name of 
the deceased, the name of the applicant, and the time the 
application will be heard. Such notice shall be given at 
least ten days before the hearing. 

(789.) Sec. 57. Any person interested may contest the Contesting 
application, by filing written objections thereto, on the 
ground of the incompetency of the applicant, or may assert: 
his own right to the administration, and pray that letters þe 
issued to himself, after proper petition filed and due notice 
given. 

(790.) Sec, 58. On the hearing, it being first proved Hearing of | - 
that notice has been given according to law, the court shall 
proceed to hear the allegations and proof of the parties, 
and to order the issuance of letters of administration as the 
case may require. 

(791.) Sec. 59, An entry in the minutes of the court, Evidence, 


—_ 
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that proof was made, that notice had been given, according 
to law; shall be conclusive oe of the fact of such no- 
tice. 

_ Granted to (792.) Sec. 60. Letters of ambalo be grant- 

cat.” ed to any applicant, though it appears that there are other 
persons having better rights to the administration, when 
- such persons fail to appear and claim the issuance of letters 
to themselves, l 

What proof (793.) Sec. 61. Betore letters of administration shall be 

fore granting granted on the estate of any person who is represented to 
have died intestate, the fact of his dying intestate shall be 
proved by the testimony of the applicant, or the court may 
examine any other person concerning the time, place, and 
manner of the death, the place of his residence at the time 
of his death, the value and character of his property, and 
whether or not the deceased left any will, and may compel 

. any person to attend as a witness for that purpose. 

Letters may (794.) Suc. 62. Administration may be granted to one 

Others than” or more competent persons, although not entitled to the 

tor E game, at the request of the person entitled; the request 
shall be in writing, and shall be filed in the court. 

Revocation of (795.) Sec. 63. When letters of administration have 

ee been granted to any other person than the surviving husband 
or wife, child, father, mother, or brother of the intestate, any 
one of them may obtain the revocation of the letters by 
presenting to the probate court a petition praying the revo- 
cation, and that letters of administration be issued to him 
or her. 

Citation to be (796.) 5x0. 64. When any such petition is filed the 

sued. clerk shall issue a citation to the administrator to appear 
and answer the petition on some day that may be appointed 
by the court or judge. 

Hearing of pe- (797.) Sec. 65. At the time appointed, the citation hav- 

vocation. ing been duly served and returned, the court shall proceed 
to hear the allegations and proofs of the parties ; and if the 
right of the applicant is established, and he or she be com- 
petent, letters of administration shall be granted to the ap- 
plicant, and the letters of the former administrator be re- 
voked. 

Form of. (798.) So. 66. Letters of administration shall be signed 
by the clerk, and be under the seal of the court, and may 
be in substantially the following form: Territory of Utah, 
County of , is hereby appointed administrator 
of the estate of , deceased. (Seal) Witness 
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clerk of the probate court of the county 
of , with the seal of the court, affixed the 
day of , A.D. 18 , by order of the 

court, Clerk. 

(799. ) Sec. 67. Before letters testamentary or of ad- Administra- 
ministration shall be issued to the executor or administrator, 10% {0 take 
he shall take-and subscribe an oath or affirmation before the 
probate judge, clerk, or other officer authorized to admin- 
ister oaths, that he will perform, according to law, the duties 
of executor or administrator, and such oath or affirmation 
shall be attached to the letters. All letters testamentary Eou¢%,°24,.. 
and of administration issued to and all bonds executed by °° 
executors or administrators, with the amended certificates 
thereon, as provided for in this act, shall be forthwith re- 
corded by the clerk of the court having jurisdiction of the 
estates, respectively, in a book to be kept by him in his office 
for that purpose; and the said records, and duly certified 
copies taken therefrom, shall have the same force and effect 
in all cases whatsoever as the original papers would have. 

(800.) Sxc. 68. Every person to whom letters testament- Bond of ad- 
ary or of administration shall have been directed to issue, 
shall, before receiving the letters, execute a bond to the Ter- 
ritory of Utah, with two or more sufficient sureties, to be ap- 
proved by the probate judge. The penalty. shall not.be less 
than twice the value of the personal property and twice the 
probable value of the annual rents, profits, and issues of 
the real property belonging to the estate, which values shall 
be ascertained by the probate judge, by the examination on 
oath of the party applying, and of any other person he 
may think proper to examine. The bond shall be condi- Fort and fo 
tioned that the executor or administrator shali faithfully i 
execute the duties of the trust according to law. 

(801.) Szc. 69. When two or more persons shall be ap- Separate ~ 
pointed executors or administrators, the probate judge shall” 
take a separate bond from each of them. 

(802.) Sec. 70. In all cases where bonds are required Ponds and | 
by this act, the sureties must justify on oath, before some on. 
officer authorized to administer oaths, to the effect that they 
are householders or freeholders, residents within this Terri- 
ritory, and worth the amount justified to over and above 
their debts and liabilities, exclusive of property exempt 
from execution. Such justification shall be in writing, sign- 
ed by the person justifying, and certified to by the officer 
who takes the same, and attached to and filed with the 
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_ bond. Whenever the penal sum of the bond amounts to 
” more than two thousand dollars, the sureties may be allowed 
to become liable for portions of said penal sum, making in 
the aggregate, the whole penal sum of the bond; but for 
each of said portions of said penal sum there shall 
be at least two sufficient sureties, who shall be jointly and 
j severally bound therefor with the principal. 
yhen pona (803.) Szc. 71. When it is expressly provided in the 
pensed with. will of a testator that no bond shall be required of the ex- 
ecutors, letters testamentary ‘may issue and sales of real es- 
tate be made and confirmed without any bond having been 
given; but an executor to whom letters have been issued 
without bond may at any time afterward, whenever it may 
be shown from any cause to be necessary or proper, be re- 
quired to appear and file a bond, as in other cases. 
Seas (804.) Sec. 72. Whenever any person interested in any ` 
ing sureties, estate shall discover that the sureties of any executor or ad- 
ther bonds. ministrator have become or are becoming insolvent, that they 
have removed or are about to remove from the Territory, or 
that from any other cause, the bond is insufficient, he may 
apply, by petition, to the probate court or judge, and require 
that further security be given. 
ase (oea (805.) Sec. 73. If the probate court or judge shall be 
satisfied that the matter requires investigation, a citation 
Shall be issued to the executor or administrator, requiring 
him to appear, at a time and place to be therein specified, 
to show cause why he should not give furtber security. 
The citation shall be served personally on the executor or 
administrator, at least five days before the return day. If 
he shall have absconded, or cannot be found, it may be 
served by leaving a copy of it at his usual place of resi- 
dence in the county. 
Farther geou- (806.) Szc. 74. On the relied of the citation, or at 
ordered. such other time as the judge shall appoint, he shall proceed 
to hear the proofs and allegations of the parties. If it shall 
satisfactorily appear that the security is, from any cause, 
insufficient, he may make an order requiring the executor 
or administrator to give further security, or to file a new 
bond in the usual form, within a reasonable time not ex- 
ae five days. 
Neglecting to (807.) Sc. 75. If the executor or administrator neglect 
y order, è è 
i comply with the order, within the time prescribed, the 
judge shall, by order, revoke his letters, and his authority 
shall thereupon cease. 
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(808.) Sec. 76. When a petition is presented, praying Suspending 
that an executor or administrator be required to give further ecutor, ete. 
security, and when it shall also be alleged, on oath or affir- 
mation, that the executor or administrator is wasting the 
property of the estate, the court or judge may, by order, 
suspend his powers until the matter r can be heard and de- 
termined. 

(809.) Szo. 77. When it shall ¢ come to his knowledge fit ordered. 
that the bond of any executor or administrator is from any thont appli- 
cause, insufficient, it shall be the duty of the probate court 
- or judge, without any application, to cause him to be cited 
to appear and show cause why he should not give further 
security, and to proceed thereon, as upon theapplication of 
any person interested. 

(810.) Szc. 78. When either, or all, of the sureties of Release of 
any executor, or administrator, shall desire to be released 
from responsibility, on account of his future acts, they may 
make application to the probate court, or judge, for relief, os, 
and the court, or judge, shall cause a citation to the execu- 
tor, or administrator, to be issued, requiring him to appear 
at a time and place, to be therein specified, and to give 
other security, which citation shall be served personally. 

If he has absconded, or if he has left, or removed, from the 
Territory, or if he cannot be found, after due diligence and . 
inquiry, service may be made by leaving a copy at his last 
place of residence, if the same can be ascertained, and by 
.such publication as the court, or probate judge, may order: 

(811.) Seo. 79. If new sureties be given to the satisfac- New sureties. 
tion of the judge, he may, thereupon, make an order that 
the surety or sureties who applied for relief shall not be 
liable, on their bond, for any subsequent act, default, or 
misconduct of the executor or administrator. 

(812.) Sec. 80. If the executor, or administrator, neg- Neglect to 
lect, or refuse, to give new sureties, to the satisfaction .of ties, for forfeits 
the judge, on the return of the citation, or within such 
reasonable time as the judge shall allow, not exceeding five 
days, unless the surety, or sureties, making the application, 
shall consent to a longer extension of time, the court, or 
judge, shall by order revoke the letters granted. 

(813.) Sc. 81. When there shall be a delay in grant- Special ad- 
ing letters testamentary or of administration, from any whenap- ’ 
cause, ‘or when such letters shall have been granted irregu- Pointed. 
larly, or not sufficient bond shall have been filed as required 
by law, or when no application shall have been made for 
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such letters, the probate judge shall appoint a special ad- 
ministrator to collect and take charge of the estate of the 
deceased, in whatever county or counties the same may be 
found, and to exercise such other powers a8 may be neces- 
_ sary for the preservation of the estate. l 
bta (814.) Szo. 82. The appointment may be made without 
mada bout notice, and shall be made, by entry, upon the minutes of 
the court, which shall specify the powers to be exercised 
by the administrator. Upon such order being entered, and 
after the person appointed has given bond, the clerk shall 
issue letters of administration to such person, in conformity 
with the order. . 
eps (815.) Sec. 83. In making the appointment of a special 
administrator, the probate judge shall give preference to the 
person or persons entitled to letters testamentary, or of ad- 
ministration. But no appeal shall be allowed from the ap- 
pointment. 

(816.) Suc. 84. Before any letters shall issue to any 
special administrator, he shall give bond in such sum as the 
probate judge may direct, with sureties, to the satisfaction 
of said judge, conditioned for the faithful performance of 
his duties. 

Duties of spe, — (817.) Sec. 85. The special administrator shall collect 

crater: and preserve for the executor, or administrator, all the 
goods, chattels, debts, and effects of the deceased, all in- 
comes, rents, issues, and profits, claims, and demands of the 
estate, shall take the charge and management of, enter upon 
and preserve from damage, waste, and injury, the. real es- 
tate, and for any such and all necessary purposes, may 
commence and maintain, or defend, suits and other legal 
proceedings, as an administrator ; he may sell such perisha- 
ble property as the probate court may order to be sold, and 
may exercise such other powers as may be conferred upon 
him by his appointment, but in no case shall he be liable to ` 
an action by any creditor on a claim against the deceased. 

When powers (818.) Sec. 86. When letterstestamentary, or of admin- 

ministrator istration, on the estate of the deceased have been granted, 
the powers of the special administrator shall cease, and he 
shall forthwith deliver to the executor or administrator all 
the property and effects of the deceased in his hands; and. 
the executor or administrator may be permitted to prosecute 
to final judgment any suit commenced by the special ad- 
ministrator. 


eceoy te De (819.) Sec. 87. The special administrator shall also 


To give bond 
and take 


oath. 
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render an account on oath, of his proceedings, in like man- 
ner as other administrators are required to do. 

(820.) Sec. 88. Whenever an executor or administrator Special ade o 
shall die, or his letters be revoked, and the circumstances of be appointed 
the estate require the immediate appointment of an admin- administra- 
istrator, the probate judge may appoint a special adminis- 
trator, as provided in the preceding sections. 

(821. ) Szc. 89. In ease any one of the several execu- Bemarnne 
tors or administrators, to whom letters shall have been continue, 
granted, shall die, become lunatic, be convicted of an in- disqualified, 
famous offense, or otherwise become incapable of executing - 
the trust, or in case the letters, testamentary or of adminis- 
tration, shall be revoked or annulled, according tolaw,in .* 
respect to any one executor or administrator, the remaining \ 
executor or administrator shall proceed. and ¢tomplete the 
execution of the will or administration. 

(822.) Szo. 90. If all such executors or administrators Who to act 


U act- 
shall die or become incapable or the power and the author- Ing are in- 


competent. 

ity of all of them shall be revoked according to law, the Ee 
probate court shall issue letters of administration with the 

will annexed, or otherwise, to the widow or next of kin, or 

others, i in the same manner as is directed in relation to origi- 

nal letters of administration. The administrators so ap- 

pointed shall give bond in the like penalty, with like sure- 

ties and conditions as hereinbefore required of administrators, 

and shall have like power and authority. 

(823.) Sec. 91. If after granting letters of administra- Letters to be 
tion on the ground of intestacy, a will of the deceased shall proof c of dis- 
be duly proved and allowed by the court, the letters of ad-. 
ministration shall be revoked and the power of the admin- 
istrators shall cease, and he shall render an account of his 
administration within such time as the court shall direct. 

(824.) Szc. 92. In such ease the executor of the will, or Tower ores 
the administrator with the will annexed, shall þe entitled to a case. 
demand, sue for, and collect, all the rights, goods, chattels 
and effects of the deceased remaining unadministered, and 
may be admitted to prosecute to final judgment any suit’ 
commenced by the administrator before the revocation of his 
letters of administration. 

(825.) Seo 93. Any executor or administrator may; at Exeqntor or 
any time, by writing, filed in the probate court, resign his may resign, 
appointment, having first settled his accounts and delivered ” 
up all the estate to such person as the court shall appoint : 

Provided, if, by reason of any delays in such settlement and 
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delivering up of the estate, or for any other cause, the cir- 


cumstances of the estate, or the rights of those interested in 
the estate shall, in the opinion of the court, require it, the 
court may, at any time before such settlement of accounts 
and delivering up of the estate shall have been completed, 
revoke the powers or the letters testamentary or of adminis- 
tration of such executor or administrator, and appoint, in his 
stead, an administrator, either special or general, as the case 
may require, and in the same manner as is directed im rela- 
tion to original letters of administration, The liability of the 
outgoing executor or administrator, or of the sureties on his 
bond, shall not be in any manner discharged, released, 
or affected by such appointment of a special or general 
administrator in his stead. 

(826.} Sec. 94. All acts of an executor or administra- 
tor; as such, before the revocation of his letters testamen- 
tary, or of administration, shall be as valid to all intents 
and purposes, as if such executor or administrator had con- 
tinued lawfully to execute the duties of his trust. 

(827.) Sec. 95. A transcript from the minutes of the 
court showing the appointment of any person as executor or 
administrator, together with the certificate of the clerk under 
his hand, and the. sea] of his court, that such person has 
given bond and been qualified, and that letters testamentary 
ör of administration, have been issued to him, and have not 
been revoked, shall have the same effect in evidence as - 
the letters themselves. 

(828.) Sec. 96. No probate court shall admit to probate 
any will or grant letters testamentary or of administration in 
any case where the judge of such court shall be interested 
as next of kin to the deceased, or as a legatee or devi- 
see under the will, or when he shall be named as executor or 
trustee in the will, or shall have drafted the same or shall be 
in any manner interested or disqualified from acting. 

(829.) Sec. 97. When the probate court of any county 
shall be precluded from: admitting to probate a will, or 
-granting letters testamentary or of administration , from any 
of the causes mentioned in the preceding section, the will ‘ 
may be proved, and letters testamentary or of administra- 
tion may be granted, and all proceedings necessary thereto 
or consequent thereon may be had in the probate court of an 
adjoining county, and the probate judge or probate court of 
such adjoining county shall be vested with as full and com- 
plete power, authority, and jurisdiction in the premises as 
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would periain to them if the testator or intestate had been a 
resident of such adjoining county at the time of his death, 
and shall retain jurisdiction i in all subsequent proceedings 
in relation to the estate. 


OF THE INVENTORY AND COLLECTION OF THE EFFECTS OF - 
DECEASED PERSONS. > 


(830.) Sco. 98. Every executor or administrator shall Inventory to 
make and return to the court within thirty days after his 
appointment, unless otherwise ordered by the court, a true 
inventory of all the estate of the deceased, which shall 
have come to his possession or knowledge. 

(831.) Sec. 99. For the purpose of making the appraise- Aee nd pay 
ment, the probate judge, or court, shall appoint three disin- °f appraisers. 
terested persons, any two of whom may act, and who shall 
be entitled to receive a reasonable compensation for their 
services, to be allowed by the court, or: judge; their com- 
pensation, as allowed, shall be in the forty of a bill of items 
of their services, including all necessary disbursements, 
which shall be sworn to by them, and filed with the inven- 
tory, and which shall not exceed three dollars per day. If 
only one day’s services are charged, the bill need not 
be sworn to. If any part of the estate shall be in any other 
county than that in which letters issued, appraisers thereof 
may be appointed, either by the probate judge having juris- 

_ diction of the case, or by the propale judge of -such 
county. 

(832.) SEC. 100. Before proceeding to the execution Oath ofap- | 
of their duty, the appraisers, before any officer authorized to ventory how 
administer oaths, shall take and subscribe an oath, to be at- 7 
tached to the inventory, that they will truly, honestly, and 
impartially, appraise-the property which-shall be exhibited 
to them, according to the best of their knowledge and abil- 

' ity; they shall then proceed to estimate and appraise the 
property ; each article shall be set down separately, with the 
value thereof, in dollars and cents, in figures, opposite 
to the articles, respectively ; the inventory shall contain 
` all the estate of the deceased, real and personal, a statement 
of all debts, partnerships, and other interests, bonds, mort- 
gages, notes, and other securities, for the paymerit of 
money belonging to the deceased, specifying the name of 
the debtor in each security, the date, the sum originally pay- 
able, the endorsements thereon, if any, with their dates, the 
sum which, in the judgment of the appraiser, may be col- 
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lected on each debt, interest, or security ; the inventory shall 
show, so far as the same can be ascertained by the executor, 
or the administrator, what portion of the property is com- 
munity property, and what portion i is the separate property 
of the deceased. 

(833.) Sc. 101. The inventory shall also contain an ac- 
count of all moneys belonging to the deceased which shall 
have come to the hands of the executor or administrator, 
and if none shall have come to his hands, the fact shall be 
so stated in the inventory. 

(834.) Sec. 102. The naming any person executor in a 
will shall not operate as a discharge from any just claim 
which the testator had against the executor, but the claim 
shall be included in the inventory, and the executor shall be 
liable for the same as for so much money in his hands at the 
time the debt or demand becomes due. 

(835.) Sec. 103. The discharge or bequest in a will 
of any debt or demand of the testator, against any execu- 
tor named in his will, or against any other person, shall not 
be valid against the creditors of the deceased, but shall be 
construed only as a specific bequest of such debt or de- 


mand; and the amount thereof shall be included in the in- 


ventory, and shall, if necessary, be applied in the pay- 
ment of his debts. If not necessary for that purpose, it 
shall be paid in the same manner and proportion as the 
other specific legacies. 

(836.) Sec. 104. The inventory shall be signed by the 
appraisers, and the executor, or administrator, shall take 


_ and subscribe an oath before the probate judge, or the clerk 


Letters may 


be revoked for 


neglect. 


iO 


of the court, or any officer authorized to administer oaths, 
that the inventory contains a true statement of all the estate 
of the deceased which has come to his knowledge and pos- 
session, and particularly of all money belonging to the de- 
ceased, and of all just claims of the deceased against the. 
executor or administrator. The oath shall be endorsed up- 
on, or annexed to, the inventory. 

(837.) Sec. 105. If any executor, or administrator, 
shall neglect, or refuse to return the inventory within [the] 
time prescribed, or within such further time, not exceeding 
two months, as the court, or judge, shall, for reasonable 
cause, allow, the court may, with or without notice, revoke 
the letters testamentary, or of administration, and the exe- 


~ cutor or administrator shall be liable on his bond for any in- 


jury sustained by the estate by his neglect. 
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{838.) Seo. 106. Whenever property not mentioned Inventory of 
in any inventory that shall have been made shall come ered property. 
to the possession or knowledge of an executor or adminis- 
trator, he shall cause the same to be appraised in the man- 
ner prescribed in this chapter [act], and an inventory to be 
returned within two months after the discovery thereof, and 
the making of such inventory may be enforced after notice 
by attachment or removal from office. 

(839.) Sec. 107. The executor or administrator shall Administra- | 
have a right, pursuant to an order from the probate court, tor to possess 
to the possession of all the real, as well as personal estate sonal estate, 
of the deceased, except what is by law exempt from execu- 
tion, and may receive the rents and profits of the real estate, 
until the estate shall be settled, or until delivered over 
by order of the probate court to the heirs or devisees, and 
shall keep in good tenantable repair all houses, buildings, 
and fixtures thereon, which are under his control. 

(840.) SEc. 108. The personal estate of the deceased, feronal es- 
which shall come into the hands of the executor or adminis- S e 
trator, shall be first chargeable with the payment of the nmi 
debts and expenses, and if the goods, chattels, rights, and 
credits in the hands of, the executor or administrator, shall 
not be sufficient to pay the debts of deceaséd, and the ex- 
penses of administration and the allowances to the family of 
the deceased, the whole of the real estate may be sold 
for that purpose by the executor or administrator, in the 
. manner prescribed by this act. 

(841.) Suc. 109. If any person, before the granting of Bmbezzling 


letters testamentary or of administration, shall embezzle or anting let- - 


alienate any of the moneys, goods, chattels, or effects of any 
deceased. person, he shall stand chargeable and be Hable to 
the action of the executor or administrator of the estate, for 
double the value of the property so embezzled or alienated, 
to be recovered for the benefit of the estate. . 

_(842.) Sec. 110. If any executor or administrator, heir, Cheon 
legatee, ereditor, or other person interested in the estate pected of a 
of any deceased person, shall complain to the probate judge, ete. 
on oath, that any person is suspected to have concealed, 
embezzled, smuggled, conveyed away, or disposed of any 
moneys, goods, or chattels of the deceased, or that he has 
in his possession, or knowledge, any deeds, conveyances, 
lands, contracts, or other writings, which contain evidences | 
of, or tend to disclose, the right, title, interest, or. claim 
of the deceased to any real or personal estate, or any claim 
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or demand, or any last will of the deceased, the said judge 

may cite such person to appear before the probate court, 

= and may examine him on oath upon the matter of such 
complaint. If such person be not in the county where let- 

ters have been granted, he may be cited and examined 

- either before the probate court of the county where he may 

be found, or before the court issuing the order or citation. 

But if in the latter case he appear, and be found innocent, 

his necessary expenses shall be allowed him out of the 


estate. 
. Refusal to (843.) Src. 111. If the person so cited, refuse to appear 
obey citation, z ° e ? ° 
penalty. and submit to such examination, or to answer such interrog- 


atories as may be put to him, or her, touching the matters 
of such complaint, the court may, by warrant for that 
purpose, commit him, or her, to the county jail, there to re- 
a main in close custody until he, or she, submitto the order of 
the court, or be discharged according to law; and if, upon 
such examination it shall appear that such person has con- 
cealed, embezzled, smuggled, conveyed away or disposed of, 
any moneys, goods, or chattels, of the deceased, or that he 
has in his possession, or knowledge, any deeds, convey- 
ances, bonds, contracts, or other writings, which contain 
evidences of, or tend to disclose, the right, title, interest, or 
- Claim, of the deceased to any real, or personal estate, claim, 
or demand, or any lost will of the deceased, the probate 
‘court may make an order requiring such person to disclose 
- his knowledge thereof to said administrator, and may com- 
May becom- mit said person to the county jail, there to remain until said 
close byim- order is complied with, or be discharged, according to law ; 
and all such interrogatories and answers shall be in writing, 
and shall be signed by the party examined, and filed in the 
_ probate court. The order for such disclosure, made upon 
such examination, shall be prima facie evidence of the right 
of such administrator to such property in any action that 
may be brought for the recovery thereof; and any judgment 
recovered therein, shall be for double the value of the 
property as assessed by the court, or jury, or for return of 
the property and damages, in addition thereto, equal to the 
value of such property. In addition to the examination of 
ithe party, witnesses may be produced and examined on 
either side. 
Who may be (844.) Sec. 112. The probate court or judge, upon the 
count. complaint, on oath, of any executor or administrator, may 
cite any person who shall have been entrusted with any part 
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of the estate of the deceased person, to appear before such 
court, and may require such person to render a full account 
on oath, of any moneys, goods, chattels, bonds, accounts, or 
other papers belonging to the estate, which shall have come 
to his possession in trust for the executor or administrator, 
and of his proceedings thereon ; and if the person so cited 
shall refuse to appear and answer such account, the court 
may proceed against him as provided in the preceding Sec- 
tion. 


OF THE PROVISION FOR THE SUPPORT OF THE FAMILY. $ 


(845.) Sec. 113. When a person shall die, leaving a widow ana 
widow or minor child or children, the widow, child or gren mayre- 


children, shall, until letters shall have been granted, and the main in dece- 
inventory shall have been returned be entitled to remain in 
possession of the homestead and all the furniture and wear- 

ing apparel of the deceased, and shall also’be entitled to a 
reasonable provision for their support, to be allowed by the 

probate court or- judge. 

(846.) Szc. 114. Upon the return of the inventory, or at au Soret 
any subsequent time during the administration, the probate ex execution n to 
court, or the judge thereof, may, of his own motion, or on í for use OF fam- 
application set apart for the use of the family of the 
deceased all of the real and personal property which is by 
law exempt from execution. If the homestead occupied by 
the family is not owned by the deceased, the widow 
or minor children shall be entitled to the value of a home- 
stead that would be exempt by law from the real or personal 
estate of such deceased to be settled [selected] by the widow, g 
or if there be no WaN to be set apart by the probate court 
or judge. 

(847.) Sec. 115. If the amount set apart be insufficient Mey makeex- 
for the support of the widow, or child, or children, the pro- ance. 

bate court or judge shall make such reasonable allowance out 
` of the estate as shall be necessary for the maintenance of the 
family, according to their circumstances, during the pro- 
gress of the settlement of the estate, which, in case of 
an insolvent estate, shall not be longer: than one year after 
granting letters of administration. 

(848. ) Sec. 116. Any allowance made by the court paymentof 
or judge in accordance with the provisions of this act shall < oo 
be paid by the administrator in preference to all other charg- 
es, except funeral charges and expenses of administration ; 
and any such allowance, whenever made, may, in the dis- 


_ 


ow 


a 
‘ Ao, ~ da a eer eee C m E, gh 
On E AEE RRA PA TER a 


me ye 


om TR te Me 


os 
wt 4 uost 
g te te an ae heat 


= Loa te 


304 ` COMPILED LAWS OF UTAH. 


cretion of the court or judge, take effect from the death of 
the testator or intestate. 
Property set (849.) 5x0. 117. When property shall have been set 


apart, how 


apportioned apait for the use of the family in accordance with the pro- 
etw oe 
widow and visions of this act, the same shall pass to such surviving 
family in equal shares: Provided, the portion inherited 
, by the widow shall, upon her death, pass to the heirs of the 
deceased husband. a 
Estate less (850.) Sec. 118. If, on ihe return of the inventory of 
Peer any intestate estate, it shall appear that the value of the 
and children. whole estate does not exceed the sum of ten hundred dol- 
„lars, the probate court, by a decree for that purpose, shall 
“assign for the use and support of the widow and minor 
child, or children, if there be no widow, the whole of the 
estate, after the payment of the funeral charges and expenses 
of the administration, and there shall be no further proceed- 
ings in the administration, unless farther estate be discov- 
Lessthan ered; and when it shall appear that the value of the whole 
Sisto bey estate does not exceed the sum of fifteen hundred dollars, 
administered. it shall be in the discretion of the probate court to dispense 
with the regular proceedings, or any part thereof, prescribed 
in this act for the purpose of a summary administration of 
the estate, and to order distribution of the estate at the end 
of six months, after the issuance of letters: Provided, that 
notice to creditors shall have been given to present their 
claims within four months after the first publication of such 
notice. 
when a as (851.) Sec. 119. If the widow has a maintenance de- 
tochildren. rived from her own property equal to the portion set apart 
- to her by 114 and 117 sections of this act, the whole prop- 
erty so set apart shall go to the minor children of de. 
ceased. 


a OF CLAIMS AGAINST THE ESTATE, 


Notice to (852.) Szc. 120. Every executor or administrator, shall, 
ea immediately after his appointment, cause to be published 
in some newspaper published in the county, if there be one, 

if not, then in such newspaper as may be designated, by the 

court, a notice to the creditors of the deceased, requiring all 

persons having claims against the deceased, to exhibit them, 

.With the necessary vouchers, within ten months after the 

first publication of the notice, to such executor or adminis- 

trator, at the place of his.residence or transaction of busi- 

ness, to be specified in the notice ; such notice shall be pub- 


yer 
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lished as often as the judge or court-shall direct, but not 
Jess than once a week for four weeks; the court or judge 
may also direct additional notice by publication or posting. 
In case such executor or administrator resign or be removed, 
before the expiration of the ten months after the first publi- 
cation of such notice, his successor shall give such notice 
only for the unexpiring portion of the ten months. 

(853.) Sec. 121. After the notice shall have been given Copy and, 
as required by the preceding section, a copy thereof with when. order 
the affidavit, or affidavits, of due publication, or of publi- 
cation and posting may be filed, and upon such affidavit, or 
affidavits, or upon other testimony to the satisfaction of the 
court, a decree shall be made showing that due and legal e 
notice to creditors has been given, and directing that such 
decree be entered in the minutes of the court. 

(854.) Src. 122. If a claim be not presented within ten Time within 
months after the first publication of the notice, it shall be must st be pre: 
barred forever: Provided, if it be not then due, or if it be 
contingent, it may be posed within ten months After it 
shall become due or absolute: And, provided further, 
that, when it shall be made to appear by the affidavit of the 
claimant to the satisfaction of the executor or administrator 
and the probate judge, that the claimant had no notice as 
provided in this act, by reason of being out of the Territory, 
it may be presented any time before a decree of astibaton 
is entered. 

(855.) SEc. 123. Every claim presented to the adminis- Cina tobe 
trator shall be supported by the affidavit of the claimant 
that the amount is justly due, that no payments have been 
made thereon, and there are no offsets to the same, to the 
knowledge of the claimant, or other affiant: Provided, that 
when the affidavit is made by any other person than the 
claimant, he shall set forth in the affidavit the reasons it is when al- 
not made by the claimant. The oath may be taken before interest. "°° 
any officer authorized to administer oaths. The executor, or 
administrator, may also require satisfactory vouchers, or 
proofs, to be produced in support of the claim; the amount 
of interest shal] be computed, and included in the statement 
of the claim, and the rate of interest determined. In case 
the estate is insolvent, no claim, contracted after the passage 
of this act, shall bear any interest from and after the time 
of issuing letters. 

(856.) Sec. 124. When a claim accompanied by the Allowance 


and rejection. 
affidavit required-in the preceding section, has been pre- “ims 
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sented to the executor, or administrator, he shall endorse 
thereon his allowance or rejection, with the day and date 
thereof; if he allow the claim it shall-be presented to the 
probate judge for his approval, who shall, in the same man- 
ner, endorse upon it his allowance, or rejection. If the ex- 
ecutor, or administrator, or the judge, refuse, or neglect, to 
endorse such allowance, or rejection, for ten days after the 
claim shall have been presented to him, such refusal, or 
neglect, may be deemed equivalent to a rejection; and if 
the presentation be made by a notary, the certificate of such 
notary, under seal, shall be prima facie evidence of such 
presentment and rejection; if the claim be presented to the 
. executor, or administrator, before the expiration of the time 
limited for the presentation of claims, the same may be held 
valid, though acted upon by the executor, or administrator, 

and by the judge, after the expiration of such time. 
Approved (857.) Szo. 125. Every claim which has been allowed 
. {esto be Hed, by the executor, or administrator, and approved by the pro- 
bate court, shall, within thirty days thereafter, be filed in 
_ the probate court, and be ranked among the acknowledged 
‘debts of the estate, to be paid in due course of administra- 
tion. If the.claim be founded on a bond, bill, note, or 
other instrament, the original instrument shall be presented, 
and the allowance and approval, or rejection, shall be en- 
dorsed thereon, or be attached thereto ; if the claim, or any 
part thereof, be secured by a mortgage, or other lien, such 
mortgage, or other evidence of lien, shall be attached to the 
claim and filed therewith, unless the same is recorded in the 
office of the recorder of the county in which the land lies, 
in which case, it skall be sufficient to describe the mortgage, 
or lien, and refer to the date, volume, and page of its 
record ; and in all cases it shall be permitted to the claimant 
to withdraw his claim from file, on leaving a certified copy, 
Lost instru: with a receipt endorsed thereon by himself or hisagent. A 
described. brief description of every claim filed shall be entered, by | 
the clerk, in the register, showing the name of the claimant, 
the amount and character of the claim, rate of interest, and 
the date ‘of approval: Provided, if such original instru- 
ment be lost, or destroyed, then in lieu thereof, the claimant 
shall be required to file his affidavit, particularly describing 
such instrument, and stating the loss, or destruction, there- 
of; upon which affidavit the endorsement hereinbefore men- 

tioned shall be made. 

(858.) Sec. 126. When a claim is rejected either by the 
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executor, or administrator, or the probate judge, the holder Rejected 5 
shall bring suit in the proper court against the executor, or sued in three 
administrator, within three months after the date of its re- 
jection, if it be then due, or within three months after it be- 

comes due, otherwise the claim shall be forever barred. 

(859.) SEc. 127. No claim shall be allowed by the ex- Claims barred 
ecutor, or administrator, or by the probate judge, which is !owe4 
barred by the statute of limitations. When the claim shall 
be presented to the probate judge for his allowance, he 
may, in his discretion, examine the élaimant.and other per- 
sons on oath touching the validity of the claim, and may 
hear any other legal evidence in relation thereto: 

(860.) Sec. 128. No holder of any claim against an Claims must 
estate shall maintain any action thereon, unless the claim before suit, 
shall have been first presented. to the executor, or adminis- 
trator. 

(861.) Sxc. 129. The time during which there shall be Time of limi- 
a vacancy in the administration shall not be included in any 
limitations herein prescribed. l i 

(862.) Sec. 130. If any action be pending against the Ge seen 
testator or intestate, at the time of his death, the plaintiff atthe time of 
shall in like manner present his claim to the executor, or 
administrator, for allowance or rejection, authenticated as 
required in other cases, and no recovery shall be had in the | 
action, unless proof be made of the presentments. 

(863, ) Sec. 181. Whenever any claim shall be presented Allowance! 

to any executor, or administrator, or. to the probate judge, part. 
and he shall þe willing to allow the same in part, he shall 
state in his endorsement the amount he is willing to allow. 
If the creditor refuse to accept the amount allowed in satis- 
faction of his claim, he shall recover no costs in any action 
which he may bring against the executor, or administrator, 
unless he shall recover a greater amount than that offered 
to be allowed. 

(864.) Sec. 132. The effect of any judgment rendered Efect of juag- 
against any executor or administrator, upon any claim for executor. 
money against the estate of his testator or intestate, shall 
be only to establish the claim in the same manner as if it 

` had been allowed by the executor or administrator and the 
probate judge, and the judgment shall be that the executor 
or administrator pay in due course of administration the. 
amount ascertained to be due. A certified transcript of the 
judgment shall be filed in the probate court. No execution 


shall issue upon such judgment, nor shall it create any lien 
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upon the property of the estate or give to the judgment 


creditor any priority of payment. 


(865.) Szc. 133. When any judgment has been ren- 
dered against the testator, or intestate, in his life, no execu- 
tion shall issue thereon after his death ; but a certified copy 
of such judgment shall be presented to the executor or ad- 
ministrator, and be allowed and filed, or rejected, as any 
other claim, but need not be supported by the affidavit of 
the claimant, and if justly due and unsatisfied shall be paid 
in due course of administration: Provided, however, that 
if the execution shall have been actually levied upon any 
property of the deceased, the same may be sold for the sat- 
isfaction thereof, and the officer making the sale shall ac- 
count to the executor or administrator, for any surplus in 
his hands. The executor, or administrator, may, however, 
require the affidavit of the claimant, or other satisfactory 
proof, that the judgment, or any portion thereof, is justly 
due and unsatisfied. (1) 

(866.) Smo. 134. If the executor, or administrator, doubt 
the correctness of any claim presented to him, he may enter 
into an agreement, in writing, with the claimant, to refer the 
matter in controversy to some disinterested person to be ap- 
proved by the probate judge. Upon filing the agreement 
and approval of the probate judge, in the office of the clerk 
of the court for the county in which the letters testamentary, 
or of administration, were granted, the clerk shall enter a 
minute of the order referring the matter in controversy to 
the person so selected; and the report of the referee, if 
confirmed, shall establish, or reject, the claim, the same as 
if it had been allowed, or rejected, by the executor, or ad- 
ministrator, and the probate judge. 

(867.) SEc. 135, If the executor or administrator is 
himself a creditor of the testator or intestate, his claim duly 
authenticated by affidavits, shall be presented for allowance. 
or rejection to the probate judge, and its allowance by the 
judge shall be sufficient evidence of its correctness. 

(868.) Sec. 186. If any executor or administrator shall 
‘neglect for two months after'his appointment to give notice 
to creditors, as prescribed by this chapter [act], it shall be 
‘the duty of ‘the court to revoke his letters. 

(869.) Szc.- 187. At the same time at which he is required 
to return his inventory, the executor or administrator shall 


(1) See sec. (1440.) 
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also return a statement of all claims against the estate which 
shall have been presented to him when required by the 
court, and from time to time thereafter shall present a state- 
ment of claims subsequently presented to him. In all such 
‘statements he shall designate the names of the creditors, 
the nature of each claim, when it became due or will be- 
come due, and whether it was allowed or rejected by him. 


SALES OF PROPERTY BY EXECUTORS OR ADMINISTRATORS. . 


(870.) Sec. 138. No sale of any property of an estate Aei 
of a deceased person shall be valid, unless made under der of court, 
order of the probate court, except as otherwise provided in 
this -act. 

(871.) Sec. 139. All applications for orders of sale shall Application. 
be by petition in writing in which shall be set forth the sale. 
facts showing the sale to be necessary, and upon the hear- 
ing any person interested in the estate, may file his written 
- objections, which shall be heard and determined. 

(872.) Sec. 140. At any time after receiving letters the Pe ete 
executor, or administrator, or special administrator, may 5°14- 
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apply to the court, or judge, for an order to sell the perish- 
able property of the estate, and so much other property as 
may be necessary to be sold, to pay the allowance made to 
the family of the deceased ; if there be a delay in obtaining 
such order, such property may be sold without an order of 
sale: Provided, that the executor, or administrator, or spe- 
cial administrator, shall be held responsible for such prop- 
erty, unless, after making a sworn return, and on a proper 
showing, the court shall approve such sale. If claims 
against the estate have been allowed, and a sale of property 
shall be necessary for their payment, or of the expenses of 
the administration, the executor, or administrator, may also 
apply for an order to sell so much of the personal property 
as shall be necessary. Upon filing his petition, notice of at 
least five days shall be given of the hearing of the applica- 
tion, either by posting notices, or by advertising ; he may 
also make a similar application, from time to time, so long 
aS any personal property remains in his hands, and a sale 
thereof is necessary, and if he deem it for the best interest 
of the estate, he may, at any time after the filing of the in- 
ventory, make an application, in like manner, and after 
giving like notice, for an order to sell the whole of the per- 
sonal property belonging to the estate. 

(873.) Sc. 141. If it appears that a sale is necessary, 
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Orage or aale OF for the best interest of the estate, the court or judge, shall 
rect, order it to be made; in making such sales, the court, or 
jadge shall order such articles as are not necessary for the 
wWhattobe SUpport and subsistence of the family of the- deceased, or 
firstsold. are not specially bequeathed, to be first sold; articles so 
` bequeathed shall not be sold until the residue of the per- 

sonal estate has been applied to the payment of the debts. 

How sale (874.) Sec. 142. The sale of personal property shall þe 

l made at public auction, and after public notice, given for at 
least ten days, unless for good reason shown, the probate 
court, or judge, shall ordera private sale,or a shorter notice; 
but no private sale shall be effectual for any purpose till the 
same shall be approved by the probate judge ; public sales 

` of such property shall be made at the residence of the 
deceased, or at the county court house door, or at some 
other suitable place, to be mentioned in the notice, as may 
be ordered by the court, and no sale shall be made of any 
property which is not present at the time of selling. 

Bow nomeg (875.) Sxo. 143. The notice shall be given by notices 
posted in three public places in the county, or by publica- 
tion in a newspaper, if the judge shall so order, in which 
shall be specified the time and place of sale. 

When to selt (876.) Sec. 144. When the personal estate in the hands 
of the executor or administrator, shall be insufficient to pay 
the allowance of the family, the debts that may be out- 
standing against the deceased, and the debts, expenses, and 
charges of the administration, the executor or administra- 
tor, may sell the real estate for that purpose upon the order 
of the probate court. 

Verified peti- (877.) Sec. 145. To obtain such order he shall present a 


- tion for sale, 


What tocon- petition to the probate court, or to the judge, setting forth 
the amount of personal estate that has come to his hands, 
and how much thereof, if any, remains undisposed of, the 
debts outstanding against the deceased, as far as can be as- 
certained, or estimated, the amount due upon the family 
allowance, or that will be due after the same shall have been 
in force for one year, the debts, expenses, and charges of the 
administration already accrued, and an estimate of what will; 
or may accrue during the administration, a description of all 
the real estate of which the testator, or intestate, died, 
seized, or in which he had any interest, or in which the in- 
testate has acquired any interest, and the condition and 
value of the respective portions and lots, and whether the 
same be community, or separate, property, the names and 


ze 
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ages of the devisees, if any, and of the heirs of the de- 
ceased, which petition shall be verified by the oath of the 
party presenting the same; -if the inventory and appraise- 
ment on file contain a full description of the personal estate 
of the deceased, and of all the real estate of which the tes- 
tator or intestate, died, seized, or in which he had any inter- 
est, or in which the estate has acquired any interest, such 
inventory, by a proper reference, may be made a part of the 
petition for a description of the personal estate, or real es- 
tate, or both, and if the same be full as to all property, 
except property subsequently discovered, or subsequently 
received, such reference may be had to the inventory, and 
the additional property may be set forth in the petition ; if 
all the matters above enumerated cannot be ascertained, the 
same shall be stated in the petition. 

(878.) Sec. 146. If it shall appear to the court, or judge, Order,to per- 
by such petition, that it is necessary to sell the whole, &4% appear. 
or some portion, of the real estate, such petition shall be 
filed, and an order shall thereupon be made, directing all 
persons interested in the estate to appear before the court-at. 

a time and place specified, not less than ten, nor more than 
twenty days from the time of making such order, to show 
cause why an order should not be granted to the adminis- 
trator, to sell so much of the real estate of the deceased. 
as shall be necessary. 
(879.) Sec. 147. A copy of such order to show cause Copy to be 


> r : served, assent 
shall be personally served on all parties interested in the given, or pub- 


estate, at least ten days before the time appointed for hear- 77 o0nmate. 

ing the petition, or shall be published at least ten succes- 

sive days in some newspaper as the court or judge shall or- 

der: Provided, however, if all persons interested. in the es- 

tate shall signify in writing their assent to such sale, the 

notice may be dispensed with. 
(880.) Sec. 148. The probate court, at the time and Hearing after- 

place appointed in such order, or at such other time as the Vice. 

hearing may be adjourned to, upon satisfactory proof of the 

due service, or publication of a copy of the order, by afi- 

davit or otherwise, or upon filing the consent in writing 7 

to such sale, of all parties interested, shall proceed to the 

hearing of such petition ; and if such consent be not filed, 

shall hear and examine the allegations and proofs of the 

petitioners, and of all persons interested in the estate, who 

may oppose the application. 
(881.) Szc. 149. If any of the devisees, or heirs of the 
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Order to be deceased are minors, and have a general guardian in the 
guardians. county, a copy of the order shall be served upon the guar- 
dian at least ten days before the actual hearing. If they 
have no guardian, the court or judge shall, at the time of 
filing the petition, or before proceeding to act upon the pe- 
tition, appoint some disinterested person their attorney, for 
the sole purpose of appearing for them and taking care of 
their interests in the proceedings. The court may also, upon 
the hearing, if it be deemed necessary, appoint such at- 
torney for the heirs or devisees, if they are unrepresented, 
whether minors or otherwise, and may likewise, in its dis- 
cretion, appoint an attorney for the creditors, if they are 
unrepresented.. If such guardian of the minors, or such 
attorney for minors, or others, appear on the hearing, such 
. appearance shall be evidence of service of notice upon such 
2 such guardian or attorney. 
Who may be (882.) Sec. 150. The executor or administrator may be 
examined. 3 è h 
l examined on oath, and witnesses may be examined by either 
party, and process be had to compel their attendance. 
when to sell _ (883.) Sec. 151. If it shall appear to the court that it is 
any part.” necessary to sell a part of the real estate, and that by a sale 
of such part, the residue of the estate, real or personal, or 
some specific part thereof, would be greatly injured, or di- 
, minished in value, or subjected to expense, or rendered 
unprofitable, the court may authorize the sale of the whole 
estate, or such part thereof as may be necessary, and most 
for the interest of all concerned. 
Orderof sale ` (884.) Sec. 152. If the court shall be satisfied, after a 
made. full hearing upon the petition, and an examination of the 
proofs and allegations of the parties interested, that a sale 
Os of the whole, or some portion of the real estate is necessary 
for any of the causes mentioned in sections 144 and 145,and 
section 151 of this act, or if such sale be assented to by all 
the persons interested, an order of sale shall be made, au- 
thorizing the executor or administrator to sell the whole, or 
so much and such parts of the real estate described in the 
petition, as the court shall judge necessary or beneficial. 
What the or. (885.) Sec. 153. The order of sale shall specify the 
tain. , lands to be sold, and the terms of sale, which may be for cash, 
or on a credit not exceeding one year, payable in gross, or in 
installments, with interest, as the court may direct. The 
tract or tracts of land may be sold in one parcel, or in sub- 
divisions, as the executor or administrator shall judge most 
beneficial to said estate, unless the court shall otherwise spe- 
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cially direct. If it appears that any part of such real estate 
has been devised, and not charged in such devise with the 
° payment of debts or legacies, the court shall order the 
part descended to heirs to be sold before that so devised. ayo at 
Every such sale shall be ordered to be made at public auc- Magic or pri- S 
tion, unless in the opinion of the court it would benefit the ™° ani et 
said estate-to sell the whole, or some part of such real estate i 
at private sale, or in which case the court, if the same ' 
is asked for in the petition, may order or direct such real es- 
tate, or any part thereof, to be sold at either public or : 
private sale, as the executor or administrator shall judge to 
be most beneficial for said estate. If the executor or admin- f 
istrator shall neglect or refuse to make a sale, under the : 
order of sale, he may be compelled to proceed to sell, by 


t 

order of the court, made on motion, after due notice, by any i 

party interested. ine 
(886.) Sec. 154. If the executor or administrator neglect Interested 


to apply for an order of sale whenever it be necessary, any apply ly for or- 
person interested in the estate may make application there- ° 

for in the same manner as the executor or administrator, and 

notice thereof shall be given to the executor or administrator 

before the hearing. The petition of such applicant shall 

contain as many of the matters set forth in section 145 form of peti- 
of this act as he can ascertain, and the decree of sale shall 

fix the period of time within which the executor or admin- ! 
istrator shall make the sale. 


(887.) Sec. 155. Upon making such order mentioned in Certified copy 


the last section, a certified copy of the order of sale shall be delivered. ”” Ba 
delivered by the court or the clerk, to the executor or n 
administrator, who shall þe thereupon authorized and i 


required to sell the real estate as directed. 
(888.) Sec. 156. When a sale is ordered, notice of the Notice ofsale. 
time and place of holding the same shall be posted up 
in three public places in the county in which the land is 
situated, or shall be published in a newspaper, if there be 
one printed in the same county, and if there be none, then i 
in such paper as the court may direct. 
(889.) Sec. 157. Such sale shall be made in the county Sale, where 
oe the land is situated; but when the tract of land is ™ 
situated in two or more counties, it may be sold in either of 
said counties. The sale shall be made between the hours of > 
nine o’clock in the morning and the setting of the sun 
on the same day, and shall be made at public auction, unless ' 
_ the court shall oe ordered that the real estate, or 


If saleis made 


oncredit,must 


be secured. 


Return of sale 
must be made 


May file ob- 
jections,when 
and who. 
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some part thereof, may be sold at either public or private 
sale ; the same shall not be sold at private sale until at least 
one week after notice of the terms of sale and of the time, 
not less than one week, within which offers or bids will be 
received, shall have been given according to law as in case 
of sales at public auction; nor shall such private sale 
be made unless the real estate to be sold shall have been 
appraised within a year previous to the time of such sale ; 
nor shall the same be sold at private sale for any sum more 
than ten per cent. less than the appraised value thereof. If 
said real estate has not been so appraised, or if the court 
shall be satisfied that the appraisement is too high, or too 
low, appraisers- shall be appointed, and they shall make, an 
appraisement thereof in the same manner as in the case 
of the appraisement of the inventory. 

` (890.) Sec. 158. The executor or administrator shall, 
when the sale is made upon a credit, take the note or notes, 
of the purchaser for the purchase money, with a mortgage, 
or trust deed, on the property to secure their payments. 

(891.) Sec. 159. The executor or administrator making 
any sale of any real estate shall make a return of his pro- 
ceedings to the probate court, and the same shall be filed in 
the office of the clerk; and such return may be so made 
and filed at any time subsequent to the sale, not exceeding 
ten days. 

(892.) Szc. 160. When the return of the sale is made 
and filed, any person interested in the estate may file writ- 
ten objections to the confirmation of the sale, and may be 
heard.on any day that may be fixed by the order of the | 
court, or judge, and may produce witnesses in support of 
his objections, and if the court shall be of the opinion that 
the proceedings were unfair, or that the sum bid is dispro- 
portionate to the value, and that a sum exceeding such bid 
at least ten per cent., exclusive of the expense of a new 
sale, may be obtained, he shall vacate said sale and direct 
another to be had, of which notice shall be given, and the 
sale shall in all respects be conducted as if no previous sale 
had taken place : Provided, that if an offer greater than ten 
per cent., or more than that named in the return, be made 
to the court in writing, by a responsible person, it shall be 
in the discretion of the court to accept such offer and con- 
firm the sale to such person, or order a new sale. 

(893.) Sec. 161. If it appear to the court that the sale 
was legally made and fairly conducted, and that the sum 
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bid was not disproportionate to the value of the property When order — 
sold, or if disproportionate, that a greater sum, as above tion is to be 
specified, cannot be obtained, the court shall make an order when’not. , 


Leo Kadina.) Petenterh 


w 


confirming the sale, and directing conveyances to be exe- 
cuted; and such sale, from that time, shall be confirmed 
and valid, and, a certified copy of the order authorizing the 
sale, and of the order confirming the same, and directing 
conveyances to be executed, shall be recorded. in the ‘office 
of the recorder of the county within which the land -sold is 
situated: Provided, that if, after such confirmation, the 
purchaser shall neglect, or refuse to comply with the terms 
of sale, the court may, on motion of the executor, or 
administrator, and after notice to the purchaser, order a 
new sale of the property sold to such purchaser. If the 
amount realized on such resale do not cover the bid and the 
expenses of the previous sale, such purchaser shall be liable 
for the deficiency. 


(894.) Sec. 162. Such conveyances, shall thereupon be Conveyances. 


executed tothe purchaser, by the executor or administrator 
as may be proper, they shall refer to the orders of the pro- 
bate court authorizing and confirming the sale of the prop- 
erty of the testator, or intestate, and directing conveyances 
thereof to be executed, and to the record of such orders in 
the office of the county recorder either by the date of such 
recording, or by the date and volume and page of such 
record, and such reference shall have the same effect as if 
the said orders were at large inserted in the conveyance. 
The conveyances so made shall be deemed to convey all the 
right, title, interest, and estate of the testator, or intestate, 
in the premises at the time of his death. When, however, 
by operation of law, or otherwise, the estate shall have ac- 
quired any right, title, or interest, in the premises, other 
than, or in addition to, that of the testator, or intestate at 


the time of his death, such right, title, or interest, pnan : 


also be passed by Sach conveyances. 
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(895.) Src. 163. Before any order is entered conira Order of con- 
the sale, it shall be proved to the satisfaction of the court What to state, 
that notice was‘given of the sale as herein prescribed, and the 
order of confirmation shall state that such proof was made. 

(896.) Szo. 164. If, at the time appointed for the same, See Recess Phd 
the executor or administrator shall deem it for the interest 
of all persons concerned therein that the sale shall be post- 
poned, he may adjourn the same from time to time, not ex- 


ceeding in all three months. 
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Notice of post- (897.) Sec. 165. In case of the adjournment, notice 

ponement thereof shall be given, by a public declaration, at the time 
and place first appointed for the sale, and if the adjourn- 
ment be for more than one day, further notice shall be 
given, by posting notices in ‘three, or more public places in 
the county where the land is situated, or publishing the 
same, or both, as the time or sennistandes will admit. 


Seaman (898.) Szo. 166. When a testator shall have given any 
legacies. legacy by will that is effectual to pass or charge real estate, 


and his goods, chattels, rights, and credits shall be insuffi- 
cient to pay a legacy, together with his debts and charges 
of administration, the executor, or administrator, with the 
will annexed, may obtain an order to sell his real estate for 
~ that purpose in the same manner and upon the same terms 
and conditions as are prescribed in this act in case of sale 
for the payment of debts. 
Where pay- (899.) Szo. 167. If the testator shall make provision 
te, provided by his will, or designate the estate to be appropriated for 
enw “he payment of his debts, the expenses of administration 
or family expenses, they shall be paid according to the pro- 
visions of the will and out of the estate thus appropriated, 
so far as the same may be sufficient, 
Sale without (900.) Szc. 168. When such provision has been made, 
or any property directed by the will to be sold, whether for 
-payment of debts, or expenses, or for any other purpose, 
the executor, or administrator, with the will annexed, may 
proceed to sell, without the order of the probate court, but 
he shall be bound, as an administrator, to give notice of the 
sale, and to return accounts thereof to the court, and to 
~ proceed in making the sale in all respects as if it were made 
under the order of the court, unless there are special direc- 
tions given in the will in which case he shall be governed 
by such directions; but in all cases, no sale shall be valid 
unless confirmed by the court, under the rules prescribed in 
cases of sales of real estate by an administrator, and before 
granting such confirmation, the court may require security, 
as in.cases of sales of land by an administrator. 
Where provis- (901.) Sc. 169. If the provision made by the will, or 
maen the estate appropriated be not sufficient to pay the debts 
$ and expenses of administration and family expenses, such 
part of the estate as shall not have been disposed of by 
the will, if any, shall be appropriated for that purpose ac- 
cording to the provisions of this act. 
cooper eee (902.) Sec. 170. The estate, real and personal, given 
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by the will to any legatees or devisees, shall be held liable 
to the payment of debts, expenses of administration, and 
family expenses, in proportion to the value or amount of 
the several devises or legacies, except that specific devises 
or legacies may be exempted, if it shall appear to the court 
necessary to carry into effect the intention of the testator, if 
there shall be other sufficient estate. 
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(903.) Sec. 171. When the estate given by any will has Contribution 


among lega- 


been sold for the payment of debts and expenses, all the te 
devisees and legatees shall be liable to contribute according 
to their respective interests, to any devisee or legatee from 
whom the estate devised to him may have been taken for 
the payment of debts or expenses, and the probate court 
when distribution is made, shall, by decree for that pur- 
pose, settle the amount of the several liabilities, and decree 
how much each person shall contribute. 


(904.) So. 172. If a deceased person at the time of his contract for 


death was possessed of a contract for the purchase of lands, la 
his interest in such land, and under such contracts, may be ~ 
sold on the application of his executor or administrator, in 
the same manner as if he had died seized of such land, and 
the same proceedings may be had for that purpose. as are 
prescribed in this chapter [act] in respect to lands of which 
he died seized, except as hereinafter provided, 


(905.) Sxc. 173. Such sale shall be made subject to all Conditions of 


payments that may thereafter become due on such contracts, ` 
and if there be any such payments thereafter to become 
due, such sale shall not be confirmed, by the probate judge, 
until the purchasers shall execute a bond to the executor or 
administrator for his benefit and indemnity, and the lands 
so contracted for, in double the whole amount of payments 
thereafter to become due on such contract, with such sureties 
as the probate judge shall approve. Such bond shall be 
conditioned that the purchaser will make all payments for 
such land that shall become due after the date of such sale, 
and will fully indemnify the executor or administrator, and 
the person so entitled, against all demands, costs, charges, 
and expenses, by reason of any covenant or agreement con- 
tained in such contract ; but if there be no payments there- 
after to become due on such contract, no bond shall be re- 
quired by [of ] the purchaser. 


urchase of 


oe may be 
, ho 


(906.) Sec. 174. Upon the confirmation of such sale; Executor to 


the executor or administrator shall’ execute to the purchaser 
an assignment of the contract, which assignment shall vest 


assign cone 
tract. 
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\ 


in the purchaser, his heirs and assigns, all the right, title 
“ and interest of the persons entitled to the interest of the 
deceased in the lands sold at the time of the sale, and such 
purchaser shall have the same rights and remedies against 
the vendor of such lands as the deceased would have had if 
he were living. 
Sales by exec- (907.) Sec. 175. When any sale is made by an execu- 


to d- ee ._ o Š 
ministrators tor or administrator, pursuant to the provisions of this act, 


mortgage or of land subject to any mortgage, or other lien, which isa 
as valid claim against the estate of the deceased, the purchase 
money shall be applied, after paying the necessary expenses 
of the sale, first to the payment and satisfaction of the 
mortgage or lien, and the residue in course of administra- 
tion; such application of the purchase money to the satis- 
faction of the mortgage or lien, shall be made without de- 
lay, and the land shall remain subject to such mortgage or 
lien, until the purchase money shall have been actually so 
applied: Provided, however, that when it shall be shown 
to be necessary, the court may direct that sufficient of such 
purchase money may be returned to meet such portion of 
the family allowance and charges and expenses of adminis- 
tration as may properly be required from the holder of 
such claim ; such reservation of a portion of the purchase 
money shall not prevent the discharge of the mortgage or 
-lien ; and no lien against any estate shall be effected by the 
statute of limitations, pending the proceedings for the sete 
‘tlement of such estate: And provided, further, that said 
“ purchase money, or so much thereof as may be sufficient to 
pay such lien or liens, with interest, and any lawful costs 
or charges thereon, may be paid into the probate court, to 
be received by the clerk thereof, whereupon the lien or 
liens upon the land shall cease, and the purchase money 
shall be paid over by the clerk of the court without delay, 
in payment of the expenses of the sale and in satisfaction 
of the debt or debts upon which such mortgage, or other 
lien or liens, was or were given, and the balance shall there- 
upon at once be returned to the executor or administrator, 
- unless for good cause shown, after notice to the executor or 
' administrator, the court shall otherwise direct. 
Expensesof - (908.) Sec. 176. In all cases in which land is sold by 
sale how paid. a executor or administrator, the necessary expenses of the 
sale shall be first paid out of the proceeds. 
Liability for (909.) Suc. 177. If there shall be any neglect or mis- 
maisconene’ conduct in the proceedings of the executor or administrator 


x 
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in relation to any sale by which any person interested in the 
estate shall suffer damages, the party aggrieved may recover 
the same in a suit upon the bond of the executor or admin- 
istrator, or otherwise, as the case may require. 

(910.) Sec. 178. Any executor or administrator who Fraudulent 
shall fraudulently sell any real estate of his testator or in- 
testate, contrary to the provisions of this chapter, shall be 
liable in double the value of the land sold, as damages, to ~ 
be recovered in all actions [an action] by the person having 
an estate of inheritance therein. 

(911.) Sac. 179. No action for the recovery of any es- Limitation of 
tate, sold by an executor or administrator under the provis- cating sales. 
ions of this act, shall be maintained by any heir or other 
person claiming under the deceased testator or intestate, 

- unless it be commenced within two years next after the sale. 

(912. ) Sec. 180. The preceding section shall not apply Limitation of 
to minors or others under any legal disability to sue at the fion; 7559 
time when the right of action shall first.accrue ; but all such 
persons may commence such action at any time within two 
years after the removal of the disability. 

(913.) Szo. 181. Whenever a sale has been made by an Account of 
executor or administrator of any property of the estate, turned. 
real or personal, it shall be his duty to return to the probate 
court, within ten days thereafter, an “account of sales, veri- 
fied by his affidavit. If he neglects to make such return, 
he may be punished by attachment, or his letters may be 
revoked, one day’s notice having been first given him to ap- 
pear and show cause why such attachment should not issue, 
or such revocation should not be made. 

(914.) Sec. 182. No executor or administrator shall, Executor,ete., 
directly or indirectly, purchase any property of the estate chaser: T0 


he represented [represents]. 
OF THE POWERS AND DUTIES OF THE EXECUTOR AND ADMINISTRATOR, 


(915.) Sec. 183. The executor, or administrator shall pyecutors to 
iake into his possession all the estate of the deceased, real prep eran 
and personal, until otherwise ordered by the court, and °t: 
shall collect all debts due to the deceased. For the purpose 
of bringing suits to quiet title, or for partition of such es- 
tate, the possession of the executors, or administrators, shall 
be deemed the possession of the heirs, or devisees; such 
possession by the heirs, or devisees, shall be subject, how- 
ever, to the possession of the executor, or administrator, for 


all purposes of administration. 
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Executors | (916.) Sxo. 184. Actions for the recovery of any prop- 
be sued forre- erty, real, or personal, or for the possession thereof, and all 
covery of ih a e 
property. actions founded upon contracts, may be maintained by and 
against executors and administrators, in all cases in which 
the same might have been maintained by or against their re- 
_ spective testators or intestates. 
pound. (917.) Suc. 185. Whenever a debtor of a deceased per- 
' gon shall be unable to pay all his debts, the executor or ad- 
ministrator, with the approbation of the probate court, or 
judge, may compound with him, and give him a discharge, 
upon receiving a fair and just dividend of his effects. A 
compromise may also be authorized, when it shall appear to 
be just, and for the best interest of the estate. 


OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND 
ADMINISTRATORS IN CERTAIN CASES. 
Executor to” (918.) Szc. 186. When any person who has agreed to 
complete con- Š aise 
tracts for sale Convey any real estate, shall die before making the convey- 
of real estate. ae 
- ance, the probate court may make a decree authorizing and 
directing the executor or administrator to convey such real 
estate to the pérson entitled thereto in all cases where such 
~ deceased person, if living, might be compelled to make 
such conveyance, provided free and adequate consideration 
is paid therefor. 
Petition and . (919.) SEc. 187. On the presentation of a petition by 
notice of hear- soia ° . 
ing. any person claiming to be entitled to such conveyance from 
5 any executor or administrator, setting forth the facts upon 
which such claim is predicated, the probate judge shall ap- 
point atime and place for hearing such petition, and shall 
order public notic® of the pendency thereof, in the manner 
such court or judge may decide. 


Interested (920.) Sec. 188. At the time and place appointed for 
Pontet. 7 such hearing, or at such other time as the same may be ad- 


journed to, upon proof by affidavit, or otherwise, of due 
notice, the court shall proceed to a hearing, and all persons 
interested in the estate may appear and contest such peti- 
tion, by filing their objections, in writing, and the court may 
examine, on oath, the petitioner, and all who may be pro- 
duced before him, for that purpose. 

es (921.) Sxc. 189. After a full hearing upon such peti- 

when ordered tion and objections, and examination of the facts and 
circumstances of the claim, if the court is satisfied that the 
petitioner is entitled to a conveyance of the real estate des- 
scribed in his petition, the court shall make a decree au- 


$ 
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thorizing and directing the executor, or administrator, to 
execute a conveyance thereof to the petitioner. 

(922.) Seo. 190. Itshall be the duty of the executor, or Execution of 
administrator, to execute the conveyance according to the ana record. 
directions contained in the decree, and acertified copy there- 
of shall be recorded with the deed in the office of the re- 
corder, in the county where the lands lie, and shall be evi- 
dence of the correctness of the. proceedings, and of the 
authority of the executor, or administrator, to make such 
conveyance. 

(923.) Sec. 191. If upon the hearing of the probate Bee 
court, as hereinbefore provided, the court Shall doubt the enforce con- 
right of the petitioner to have a specific performance of the 
contract, the court shall dismiss the petition without preju- 
dice to ‘rights of the petitioner, who may, at any time 
within six months thereafter, proceed in the district court, 
to enforce a specific performance. 

(924.) Sec. 192. Every conveyance made in pursuance Effect of con- 
of a decree of the probate court, as provided in this act, oan 
shall be effectual to pass the estate contracted for as fully as 
if the contracting party himself was still living and then 
executed the conveyance. 

(925.) Sec. 193. A copy of the decree for a conveyance ee. 
` made by the probate court, and duly certified and recorded copy, of pe 
in the office of the recorder of the county where the lands 
- lie, shall give the person entitled to the conveyance a right 
to the possession of the lands contracted for, and to hold. 
the same according to the terms of the intended conveyance, 
in like manner as if they had been conveyed in pursuance of 
the decree. 

(926.) Szc. 194. The recording of any decree, as provi- Not to pre~ 
ded in the preceding section, shall not prevent the court i ing ng the decree 
making such decree from enforcing the same by other pro- cass. 7 7” 
cess. 

(927.) Szo. 195. If the person to whom the conveyance when party 
was to be made shall die before the commencement of the *fanceis to” 
proceedings, according to the provisions of this act, or þe- heads 
fore the completion of the conveyance, any person who 
would have been entitled to the estate under him as heir, | 
devisee, or otherwise, in case the conveyance had been made 
according to the terms of the contract, or the executor or 
administrator of such deceased person, for the benefit of 
the person so entitled, may commence such proceedings, or 
may prosecute the same if already commenced, and the con- 

"X 
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veyance shall be so made as to vest the estate in the same 
persons who would have been entitled. to it, or in the execu- 
tor or administrator for their benefit. 


& 


OF ACCOUNTS TO BE RENDERED BY EXECUTORS AND ADMINISTRATORS, 
AND OF THE PAYMENT OF DEBTS. 

When execu- (928.) Suc. 196. No executor or administrator shall be 

istrator pers Chargeable upon any special promise to answer damages 

sonally lable. or to pay the debts of the testator or intestate out of his own 
estate, unless the agreement for that purpose, or some mem- 
orandum or note thereof, is in writing and signed by such 
executor or administrator, or by some other ee by him 
thereunto specially authorized. 

yey (929.) Sxc. 197, Every executorand aanita shall 

with alles: be chargeable in his own account with the whole of the es- 
tate of the deceased, which may come to his possession at 
the value of the appraisement contained in the inventory, 
except as provided in the following sections, and with all 
the interest, profit, and income of the estate. 

Not a roit -  (980.) Sno. 198. He shall not make profit by the i in- 

ee crease, nor suffer loss by the decrease or destruction without 
his fault, of any part of the estate. He shall account for 
the excess when he shall sell any'part of the estate for more 
than the appraisement, and if any shall be sold for less than 
the appraisement he shall not be responsible for the loss if 
the sale has been justly made. 

Uneollected (931.) Szc. 199. No executor or administrator shall be 

fait’ accountable for any debts due to the deceased, if it shall 
appear that they remain uncollected without his fault. ~ 

Domenia (932.) Sec. 200. He shall be allowed all necessary ex- 

ton or the © penses in the care, management, and settlement of the estate, 

minisirator. and for his services such fees as the court may deem just, 

~- but when the deceased shall, by his will, make some other 

provision for the compensation of his executor, that shall 
be deemed a full compensation for his services, unless he | 
shall, by a written instrument, filed in the probate court, re- 
nounce all claim for on en Ok proyided by the will. 

ee ae (933.) Sec. 201. No administrator or executor shall 

againstthe purchase any claim against the estate he represents; and if 
he shall have paid any claim for less than its nominal value, 
he shall only be entitled to charge in his account so much 
as he shall have actually paid. 

ii (934.) Smc. 202. When no compensation shall have 


missions been provided by the will, or the executor shall renounce 
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all claim thereto, he shall be allowed | commissions upon the 
amount of the whole estate accounted for by him, as fol- I 
lows: For the first thousand dollars, at the rate of seven per 
cent.; for all above that sum and-not exceeding ten thou- 
sand dollars, at the rate of five per cent. ; for all above that i 
sum at the rate of four per cent. ; and the same commission : 
shall be allowed administrators. In all cases such further 
allowance may be made as the probate judge’ may deem 
just and reasonable. 

(935.) Sec. 203. Within six months after his appoint- To render an 


exhibit of re- 
ment, and thereafter at any time required by the court, ¢cipts and 


9 disburse- 
either upon its own motion or upon the application of any ments. 
person interested in the estate, the executor or administra- 
tor shall render, for the information of the court, an exhibit 
under oath, showing the amount of money received and 
expended by him, the amount of all claims presented 
against the estate and the names of the claimants, and all 
other matters necessary to show the condition of its affairs. 

(936.) Sec. 204. If the executor or administrator fail Citation to ac- 
to render an exhibit at the expiration of six months, it ° 
shall be the duty of the judge to cause a citation to be 
issued requiring him to appear and render it. 

(937.) Sec. 205. When an exhibit is rendered by an ex- Interested 
ecutor or administrator, any person interested may appear, Contest. aad 
and by objections in writing contest any account or state- 
ment therein contained. The court may examine the exec- 

- utor or administrator, and if he has been guilty of negli- : 
gence, or has wasted or embezzled, or mismanaged the estate, : 
his letters shall be revoked. 4 

(938.) Sec. 206. If any executor or administrator neg- Attachment l 
lect or refuse to appear and render an exhibit after having ing citation. 
been duly cited, an attachment may be duly issued against 
him, or his letters may be revoked in the discretion of the 
court. 

(939.) Sec. 207. Every executor or administrator shall To render Loe 
render a full accountand a report of his administration, upon za ration of 
the expiration of one year from the time of his appoint- 
ment; and if he fail to present his account, it shall be the 
duty of the court, or judge, to compel the rendering of such 
account, by attachment, and any person interested in the 
estate may apply for and obtain an attachment, but no at- 
tachment shall issue unless a citation has been first issued 
and returned, requiring the executor, or administrator, to 
appear and show cause why an attachment should not issue. 
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Every account rendered, shall exhibit not only the debts 
which may have been paid, but also a statement of all 
debts which have been duly presented and allowed during 
the period embraced in the account. | 
reece ae (940.) SEC. 208. Whenever the authority of an execu- 
his authority tor or administrator shall cease or be revoked for any reason, 
j he may be cited to account before the probate court, at the 
instance of the person succeeding to the administration of 
the same estate, in like manner as he might have been cited 
by any person interested in the estate duringjthe time he 
“was executor or administrator. 
Revoking au- (941.) Suc. 209. If the executor or ‘administrator re- 
rity of ex- 
ecutor, when. sides out of the county, or absconds, or conceals himself so 
that the citation cannot be personally served and shall neg- 
lect to render an account within thirty days after the time 
above prescribed, or if he shall neglect to render an account 
within thirty days after being committed where the attach- 
, ment has been executed, his letters shall be revoked. 
To produce (942.) Sec. 210. In rendering his account, the execu- 
and file es 
ae ain TOT, OF administrator, shall produce vouchers for all charges, 
neourt. debts, claims, and expenses, which he shall have paid, 
_ which vouchers shall be filed and remain in the court ; and 
-he may be examined on oath touching such payments, and 
also touching any property and effects of the deceased and 
the disposition thereof. When any such voucher shall be 
required for other purposes, it may be withdrawn on leav- 
ing a certified copy on file; if any voucher be lost, or for 
other good reason the same cannot be produced on settle- 
ment, the payment may be proved by the oath of any com- © 
petent witness. 
Vouchers for (943.) Suc. 211. On thé settlement of his account he 
than Goren may be allowed any item of expenditure not exceeding 
twenty dollars, for which no voucher is produced, if such 
item be supported by his own oath positive to the fact of 
payment, specifying where and to whom the payment was 
made, and if such oath be uncontradicted ; but such allow- 
, ances in the whole shall not exceed five hundred dollars for 
payment in hehalf of any one estate. 
Settlement of (944.) Sec. 212. The settlement of the account and the 
accounts to be 
conclusive, allowance thereof by the court, or upon appeal, shall be 
when not. conclusive against all persons in any way interested in the 
estate, saving, however, to all persons laboring under any ' 
legal disability, their rights to proceed against the executor 
or administrator, either individually or upon his bond with- 
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in two years after their respective disabilities shall cease, 
and in any action brought by any such person, the allow- - 
ance and settlement of the account shall be deemed pre- 
sumptive evidence of its correctness. 

(945.) Seo. 213. The debts of the estate shall be paid Orderin sts 
in the following order : to. ba paid, 


First—Funeral expenses. . 

Second—The expenses of the last sickness. 

Third—-Mortgages in the order of their dates, 

Fourth—Judgments rendered against the deceased on 
which execution has issued in his lifetime. 

Fifth—All other demands against the estate. 


(946.) SEC. 214. The preference given in the preceding When proper- 
section to a mortgage, shall only extend to the proceeds of & ‘pay mort 
the property mortgaged. If the proceeds of such property ii 
be insufficient to pay the mortgage, the part remaining un- 
satisfied shall be classed with other demands against the 
estate. 

(947.) Szo. 215. If the estate be insufficient to pay all Estate insumi- 
the debts of any one class, each creditor shall be paid a div- dend to be 
idend in proportion to his claim ; and no creditor of anyone ` 
class shall receive any payment until all of those of the 
preceding class shall be fully paid. 

(948.) Sxo. 216. It shall be the duty of the executor ‘or Funeral lex- 
administrator, as soon as he has sufficient funds in his hands expenses Of 
to pay the funeral expenses and the expenses of the last 
sickness, arid the allowance made to the family of the de- 
ceased ; and he may retain in his hands the necessary ex- 
penses of administration, but he shall not þe obliged to pay 
any other debt, or any legacy until, as prescribed in this 
act, the payment has been ordered by the court. 

(949.) Sxo. 217. Upon the settlement of the accounts of Order for pay- 
the executor, or administrator, at the end of the year; as and l discharge 
required in this act, the court shall make an order for the iii 
payment of the debts, as- the circumstances of the estate 
shall require; if there be not sufficient funds in the hands - 
of the executor, or administrator, the court shall specify in 
the decree the sum to be paid to each creditor; if the whole 
property of the estate be exhausted by such payment or 
distribution, such account shall be considered as a final ac- 
count, and the executor, or administrator, shall be entitled 
to his discharge on producing and filing the necessary 


vouchers and proofs showing that such payments have been 


n J edie Fake 
Are aaa 


P TA 


torg one 


wh E e rA ENER, eo a 


A wy 7 
SE eee 


kg ~~ 
ta “Herat o 


bon An wel 


s 


326 COMPILED LAWS OF UTAH. ` 


made, and that he has fully complied with the decree of the 
court. 
Provision for, - (950.) Sxc. 218. If there is any claim not due, or any 
disputed sentingenk or disputed claim against the estate the amount 
thereof, or such part of the same as the holder would be 
entitled to if the claim were due, or established, or absolute, 
shall be paid into the court, where it shall remain to be paid 
over to the party when he shall beeome entitled thereto, or 
if he fail to establish his claim, to be paid over or distrib- 
uted as the circumstances of the estate require: Provided, 
that if any creditor whose claim has been allowed, but is 
not yet due, shall appear and assent to a deduction there- 
from of the legal interest for the time the claim has yet to - 
j run, he shall be entitled to be paid accordingly. 
When execu- (951.) Sec. 219. Whenever a decree shall be made by 
liable. the probate court for the payment of creditors, the executor, 
-or administrator shall be personally liable to each creditor 
for his claim, or the dividend thereon, and execution may 
be issued on such decree, as upon judgment in the district 
court, in favor of each creditor, and the same proceeding 
may be had under such execution as if it had been issued 
from the district court. The executor or administrator shall 
also be liable on his bond to each creditor. 
Claims notin- (952.) Sec. 220. When the accounts of the administra- 


eludedin or- : R 
der for Pilte, tor or executor have been settled, and an order made for the 


whose claim was not included in the order for payment 
- shall have any right to call upon the creditors who have 
been paid, or upon the heirs, devisees, or legatees to con- 
-tribute to the payment of his claim; but if the executor or 
administrator shall have failed to give the notice to the cred- 
itors as prescribed. by this act, such creditor may recover on 
the bond of the executor or administrator the amount of his 
claim, or such part thereof as he would have been entitled 
to had it been allowed: Provided, that this section shall 
notapply to any creditor whose claim was not due ten 
months before the day of settlement, or whose claim was 
contingent and did not become absolute ten months before 

such day. 
Order for pay- (953.) Sc. 221. If the whole of the debts shall have 
cies and ex been paid by the first distribution, the court shall proceed. 
time. to direct the payment of legacies and the distribution of the 
_ estate among the heirs, legatees, or other persons entitled, 
as hereinafter provided; but if there be debts remaining 


x 
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unpaid, or if, for other reasons, the estate be not in a pro- 
per condition to be closed, the court shall give such exten- 
sion of time as may be reasonable for a final settlement of 
the estate. 

(954.) Sec. 222. At the time designated in the last sec- Final account 
tion, or sooner, if within that time all the property of the made. - 
estate shall have been sold, or there shall be sufficient funds 
in his hands for the payment of all the debts due by the 
estate, and the estate be in a proper condition to be closed, 
the executor or administrator, shall render a final account 
and pray a settlement of his administration. 

(955.) Sec. 228. If he neglect to render his account, the How neglect 
same proceedings may be had as heretofore prescribed, in account treat 
regard to the first account to be rendered by him, and all ° 
- the provisions of this act relative to the last mentioned ac- 
count, and the notice and settlement thereof, shall apply to 
his account presented for final settlement. 


“ 


OF THE PARTITION AND DISTRIBUTION OF THE ESTATE. 


(956.) Sec. 224. At any time after the lapse of four Payment of 
months, after the issuing of letters testamentary, or of ađ- giving bonds. 
ministration, any heir, devisee, or legatee may present his 
petition to the court, that the legacy or share of the estate to 
which he is entitled may be given to him upon his giving 
bonds, with security, for the payment of his proportion of 
the debts of the estate. 

(957.) Sec. 225. Notice of the application shall be N9490 am 
given to the executor, or administrator, personally, and to +°sacies. 
all persons interested in the estate, in the manner the court 
may direct. 

(958.) SEC. 226. The executor or administrator, or any Tena re- 
person interested in the estate, may appear and resist the tion. 
application, or any other heir, devisee, or legatee may make 
_a@ similar application for himself. 

(959.) Sec. 227. If, at the hearing, it-appear that the Decree prayed 
estate is but little indebted, and that the share of the party bona, i, which 
or parties applying may be allowed to him or them, without 
injury to the creditors of the estate, the court shall make a 
decree in conformity with the prayer of the applicant or 


applicants: Provided, each one of them shall first execute 


. and deliver to the executor or administrator a bond in such 


sum as shall be designated by the probate judge, and with 
sureties to be approved by him, payable to the executor or 
administrator, conditioned for the payment by the heir, 
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legatee or devisee, whenever required, of his proportion of 
the debts due from the estate. 
What the de- (960.) Src. 228. Such decree may order the executor or 
der, administrator to deliver to the heir, legatee, or devisee, the 
whole portion of the estate to which he may be entitled, or 
only a part thereof. 
Howfartition ` (961.) Sec. 229. If in the execution of such decree any 
made. eye 
sale of property be necessary or partition be necessary be- 
tween two or more of the parties interested, it shall be made 
in the manner hereinafter prescribed. 
Cost how (962.) Sec. 230. The cost of the proceedings authorized 
va by the preceding section shall be paid by the applicant, or 
if there be more than one, shall be apportioned equally 
amongst them. 
Order of pay- (963.) Szc. 231. Whenever any bond has been executed 
ment of bond, è ' ee ° 
and suit and delivered under the provisions of the preceding sec- 
tions, and the executor or administrator shall ascertain that 
it is necessary for the settlement of the estate to require the 
payment of any part of the money thereby secured, he 
shall petition the court for an order requiring the payment, 
and shall have a citation issued and served on the party 
bound, requiring him to appear and show cause why the 
order shall not be made. At the hearing, the court, if satis- 
- fied’ of the necessity of such payment, shall make an order 
accordingly, designating the amount, and giving a time 
within which it shall be paid. If the money be not paid 
within the time allowed, an action may be maintained by 
the executor or administrator on the bond. 
ee RA (964.) SEC. 232. Upon the final settlement of the ac- 
ana to counts of the executor, or administrator, or at any subsequent 
p nee time, upon the application of the executor, or administrator, 
or of any heir, devisee or legatee, or the grantee of the heir, 
devisee or legatee, the court shall proceed to distribute the 
residue of the estate, if any, among the persons who by law 
-are entitled. A statement of the receipts and disburse- | 
ments of the executor, or administrator, since the rendition 
of his final accounts, shall be reported and filed at the time 
of makiug such distribution, unless distribution of the real 
estate only be made, and a settlement thereof, together with 
an estimate of the expenses of closing the estate, shall be 
E made by the court, and shall be included in the decree, or 
the court,.or judge, may order notice of the settlement of 
‘such supplementary account, and may refer the same as in 
other cases of the settlement of accounts. 
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(965.) Szc. 233. In the decree the court shall name the What the de- 
persons and the proportion or parts to which each shall be contain. 
entitled, and such persons shall have the right to demand 
and recover their respective shares from the executor, or ad- 
ministrator, or any person having the same in possession. 

(966.) SEo. 234. The decree may be made on the peti- Carine 
tion of the executor, or administrator, or of any person in- decree made. 
. terested in the estate, and shall only be made after full 
notice has been given, unless waived by all interested, in the 
manner the court may direct. 

(967.) Suc. 235. When the estate, real or personal Estate in 
assigned by the decree of distribution to two, or more heirs, 
devisees, or legatees, shall be in common and undivided, 
and the respective shares shall not be separated and distin- 
guished, or when property of the estate shall be held in 
common and undivided with other parties, partition may be 
made by three disinterested persons to be appointed commis- 
sioners for that purpose by the probate court, or judge, who 
shall be duly sworn to the faithful discharge of their duties, ae 
by any officer authorized to administer oaths. A certified ow" 5 
copy of the order of their appointment, and of the decree 
assigning and distributing the estate, shall be issued to 
them as their warrant, and their oath shall be endorsed 7 
thereon. Upon consent of the parties, or when the court d 4 
shall deem it proper and just, it shall be sufficient to ap- ae 
point one commissioner only who shall have the same au- EE 
thority and be governed by the same rules as if three were i B 
appointed. ` 

(968.) Sc. 236. If the real estate shall be in different Estate in dif- 
counties, the probate court may, if it shall judge proper, ap- ties, =) how diyi- 
point a commissioner, or commissioners, for each county, or € 
one commission may make division of such real estate, 
wherever situated within this Territory. - 

(969.) Sxc. 237. Such partition may be ordered on the Upon whose sf 
petition of any of the persons interested, but before com- to be made. / 
missioners shall be appointed, or any partition shall be 
ordered as directed in this act, notice shall be given to all pol 
persons interested, who shall reside in this Territory, or their 
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guardians, and to agents, attorneys, or guardians, if there ; ji 
be any in this Territory, of such as reside out of the Terri- pa 
tory, either personally, or by public notice, as the probate ad 
court shall direct. The petition for partition may be filed l y 


at any time before the decree of distribution, and attorneys, 
guardians, and agents, may be appointed, and notice be 
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given, but the commissioners shall not be appointed until 
the decree has been made assigning the estate for distribu- 
tion; but when the application is made solely to have parti- 
tion between the estate administered upon and any other par- 
ties, such application may be made and such partition or- 
dered, at any time the court may direct. 

Partition may (970.) Sno. 238. Partition of the real estate may be 

thoughsome made as provided in this act, although some of the original 
heirs Or devisees may have conveyed their shares to other 
persons, and such shares shall be assigned to the person 
holding the same, in the same manner as they otherwise 
should have been to such heirs or devisees. 

Se Mer eeane (971.) Suc. 239. The several shares in the. real and per- 

portionto. sonal estate shall be set out to each individual in proportion 

to his right, by such metes and bounds, or description, that 
the same can be easily distinguished, unless two or more of 
the parties interested shall consent to have their shares set 
out, so as to be held by them in common and undivided. 

Whole estate (972.) SEC. 240. When any such real estate cannot be 


may be 
signed to one divided without prejudicé or inconvenience to the owners, 


cases. > the probate court may assign the whole to one or more of 
the parties entitled to share therein who will accept it, al- 
ways preferring the males to the females, and among chil- 
dren, preferring the elder to the younger: Provided, the 
" parties so accepting the whole shall pay to the other parties 
interested their just proportion of the true value thereof, or 
shall secure the same to their satisfaction, or in case of 
the minority of such party, then to the satisfaction of his or 
her guardian, and the true value of the estate shall be as- 
certained and reported by commissioners; and when the 
* commissioners appointed to make partition shall be of the 
opinion that any such real estate cannot be divided without 
prejudice or inconvenience to the owners, they shall so re- 
port to the court, and shall recommend that the whole be 
assigned as before provided, and shall find and report the 
true value of such real estate. Upon the return of the re- 
port of the commissioners, and upon making or securing 
payment as before provided, the court may, if the same 
shall appear just and proper, confirm the report, and there- 
upon the assignment shall be complete, and the whole of 
such real estate shall vest in the person or persons to whom 

* the same shall be so assigned. 
(973.) Suc. 241. When any tract of land or tenement 
shall be of greater value than either party’s share in the es- 
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tate to be divided, and cannot be divided without i injury to Payment for 
the same, or the itereat of those interested may require, it partition; DY 
may be set off by the commissioners appointed to make par- how. 
tition, to either one or more of the parties, who will accept 
it, giving preference as prescribed in the preceding section : 
Provided, the party so accepting shall pay or secure to one 
or more of the others, such sums as the commissioners shall 
award, to make the partition equal, and the commissioners 
shall make their award accordingly ; but such partition shall 
not be established by the court until the sums so awarded 
shall be paid to the parties enueg to the same, or secured 
to their satisfaction. 

(974.) Suc. 242. When it cannot otherwise be fairly di- Estate may 
vided, the whole, or any part of the estate, real or personal, 
may be recommended by the commissioners to be sold; and 
if the report be confirmed, the court may order a sale by 
the executor or administrator, or by a commissioner ap- ` 
pointed for that purpose, and distribute the proceeds. The 
sale shall be conducted and reported upon, and be confirmed, `- 
in the same manner and under the same rules as in ordinary 
cases Of sales of land by an administrator under this act. 

(975.) SEC. 243. Wher partition of real estate among When estate 


isin common 
heirs or devisees shall be required, and such real estate it shall first 


seta 

shall be in common and undivided with the estate of any ae 
other person, the commissioners shall first divide and sever 

the estate of the deceased from the estate in which it lies in 
common, and such division, so made and esiablished by the 
probate court, shall be binding upon all persons interested. 

Upon application by petition of the heirs or creditors, or 

any of them, the probate court may authorize the executor 

or administrator to bring suit for such partition in the dis- 

trict court. Such suit may also be brought by an executor, 

when so authorized by the terms of the will. 

(976.) Suc. 244. Before any partition shall be made, or Guardians 
any estate divided, as provided i in this act, guardians shall potnted for 
be appointed for all minors and insane persons interested in partition. 
the estate to be divided ; and some discreet person shall be 
appointed to act as agent for such parties as reside out of 
the Territory, or an attorney for all absent heirs and persons 
interested ; and notice shall be given to all persons inter- 
ested in the partition, their guardians, agents or attorneys, 
by the commissioners, of the time when they shall proceed 
to make partition. The commissioners may take testimony, 
order surveys, and take such other steps as may be neces- 
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. sary to enable them to form a judgment upon the matters 
, before them. 
To make re (977.) SEC. 245. The commissioners shall make report 
tition to bere- of their proceedings and of the partition agreed upon by 
them, to the probate court, in writing, and the court may, 
for sufficient reasons, set aside such report, and commit the 
same to the same commissioners, or appoint others; and 
when such report shall be finally confirmed, a certified copy 
of the decree of partition made thereon, attested by the 
clerk, under the seal of the court, shall be recorded in the 
_ office of the recorder of the county wherein the land lies. 
When com- -(978.) Sec. 246. When the probate court shall make a 


missioners to 
make parti- ‘decree assigning the residue of any estate to one or more 


tion 

necessary. persons entitled to the same, it shall not be necessary to ap- 
point commissioners to make partition or distribution of such 
estate, unless the parties to whom the assignment shall be 


decreed, or some of them, shall request that such partition 


shall be made. 
Advance- o (979.) SEc. 247. All questions as to advancements made, 
to heirs. or alleged to have been made, by the deceased to any heirs, 


may be heard and determined by the probate court, and 
shall be specified in the decree assigning and distributing 
the estate, and the final decree of the probate court, or, in 
case of appeal, of the supreme court, shall be binding on 
all parties‘in the estate. 


Court may (980.) Sc. 248. When any estate shall be assigned by 
appoint agen 

to take pos- * decree of the court, or distributed by commissioners, as pro- 
sentees. vided in this act, to any person residing out of this Terri- 


tory, and having no agent therein, and it shall be necessary 
that some person should be authorized to take possession and 
‘charge of the same for the benefit of such absent person, 
the court may appoint an agent for that purpose, and au- 
thorize him to take charge of such estate, as well as to act 

for such absent person in the partition and distribution. 
Agent to give (981.) Suc. 249. Such agent shall give a bond to the 
compensa- judge of probate, to be approved by him, faithfully to man- 
age and account for such estate, before he shall be author- 
ized to receive the same; and the court appointing such 
agent may allow a reasonable sum out of the profits of such 

estate for his services and expenses. 

Unelaimed (982.) Suc. 250. When the estate shall remain in the 
gate bow, hands of the agent unclaimed for a year, it shall be sold 
< under the order of the court, and the proceeds, deducting 
~ the expenses of the sale, to be allowed by the court, shall 


t 


] 
COMPILED LAWS OF UTAH. 333 | 


aO ee regea 
Ale amaaan E m 


be paid into the Territorial treasury. When the payment is 
` made, the agent shall take from the treasury, duplicate re- 
ceipts, one of which he shall file in the office of the auditor, 
and the other in the probate court. (1) _ 

(983.) So. 251. The agent shall be liable on his bond agent On oe 
for the care and preservation of the estate while in his hands, »°=4- 
and for the payment of the proceeds of the sale, as required 
in the preceding section, and may be sued thereon by any 
person interested. 

(984.) Sro. 252. When any person shall appear and Certificate to 
claim the money paid into the treasury, the probate court ` 
making the distribution being first satisfied of his right 
shall grant him a certificate under its seal; and upon the 
presentation of the certificate to the auditor, he shall draw 
his warrant on the treasurer for the amount. 

(985.) Szoc. 253. When the estate has been fully adminis- Final setile- 
tered, and itis shown by the executor, or administrator, by the and discharge, 
pro ductoñ of satisfactory - vouchers, that he has paid all 
sums of money due from him, and delivered up, under the 
order of the court, all the property of the estate to the par- 
ties eńtitled, and performed all the acts lawfully required of 
him, the court shall make a decree discharging him from all 
liability to be incurred thereafter. 

(986.) Sec. 254. The final settlement of an estate shall Discovery of 
not prevent a subsequent issuance of letters testamentary, ” 
or of administration, with the will annexed, should other 
property of the estala be discovered, or should it become 
necessary or proper, from any cause, that letters should be 
again issued. 
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REMOVAL OF EXECUTORS AND ADMINISTRATORS IN CERTAIN CASES. 


(987.) SEC. 255. Whenever the probate judge has reason Executor or 


administrator 


to believe from his own knowledge, or from credible infor- ck: 
mation, that any executor or administrator, has wasted, em- 

bezzled, or mismanaged, or is about to waste, or embezzle, . 7 
the property of the estate committed to his charge, or has 

committed, or is about to commit, a fraud upon the estate, 

or has been incompetent to act, or has permanently. re- 

moved from the Territory, or has wrongfully neglected the 

estate, or has long neglected to perform any act as such ex- 

ecutor, or administrator, it shall be his duty, by an order 

entered upon the minutes of the court, to suspend the pow- . 
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ers of such executor, or administrator, until the matter can 
be investigated. 

pana po A (988.) SEC. 256. During the suspension of the powers, 
cial adminis of the executor, or administrator, under the authority of the 
appointed. preceding section, the probate court, or judge, may, if the 
condition of the estate requires it, appoint a special adminis- 
trator to take charge of the effects of the estate, who shall 
give bond and account, as other special administrators are 
required to do. 

Notice to be (989.) Sc. 257. When such suspension has been made, 
notice thereof shall be given to the executor or administra- 
tor, and he shall be cited to appear and show cause why his 

‘letters should not be revoked. If he fail to appear in obedi- 

_ ence to the citation, or if appearing, the court be satisfied 
that there exists cause for his removal, his letters shall be 
revoked, and letters of administration granted anew, as the 
case may require. 

Persons inter- (990.) Sac. 258. At the hearing, any person interested 

show cause. in the estate may appear and file his allegations in writing, 
showing that the executor or administrator should be re- 
moved, such allegations shall be heard and determined by 
the court. 

ee (991.) Suc. 259. If the executor or administrator has 

tain cases. ~ absconded, or conceals himself, or has removed, or absented 
- himself, from the Territory, notice may be given him of the 
pendency of the proceedings, by publication, in such man- 
ner as the court may direct, and the court may proceed 
upon such notice asif the citation had been personally served. 

May compel (992.) Sec. 260. In the proceedings authorized by the 

attendance. preceding sections of this act, for the removal of an execu- 
tor, or administrator, the court may compel his attendance 
by attachment, and may compel him to answer questions, 
on oath, touching his administration, and upon his refusal 
so todo, may commit him until he obey, or may revoke 


his letters, or both. 


MISCELLANEOUS PROVISIONS. 


a 


fe 

greri amd (993.) Sc. 261. All orders and decrees made by the 
enteredin probate court shall be entered at length in the minute book 
of the court, the judge shall sign the minutes, of the pro- 
ceedings. When any publication is ordered, such publica- 
tion shall be made daily, or otherwise, as often during the 
Publications, Prescribed period as the paper is regularly issued, unless 
otherwise provided in this act. The court, or judge, may, 
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however, prescribe a less number of publications during the 
period prescribed. - 

(994.) Sec. 262. Whenever personal notice is required Ronee te 
by this act, or the act to provide for the appointment, and tion. 
prescribe the duties of guardians, to be given to any party 
to a proceeding in the probate court, and no other mode of 
giving notice is prescribed, it shall be given by citation, is- 
sued from the court, signed by the clerk, and under the - 
seal of the court, directed to the sheriff of the proper coun- 
ty and requiring him to cite such person, to appear before 
the court, or judge, as the case may be, at a time and place 
to be named in the citation, or the citation may be addressed 
directly to the party to be cited, and may be served in like 
manner as a Summons issued from the district court. In the 
body of the citation shall be briefly stated the nature, or - 
character of the proceedings: 

(995.) Suc. 263. The officer to whom the citation is di- Citation how 
rected shall serve it by delivering a eopy to the person 
therein named, or to each of them, if there be more than one, 
and shall return the original to the court, according to its 
directions, indorsing thereon the time and manner of ser- Fe™™- 
vice. All proofs of publication or other mode, or modes of 
giving notice, or serving papers, may be made by the aflida- 
vit of any person competent to be a witness, which affidavit 
shall be filed, and shall constitute prima facie evidence of 
such publication, or notice of service. 

(996.) Sec. 264. When no other time is specially pre= vo be servea 
scribed, citation shall be served at least five days before the Rosen” 
return day thereof.. 


(997.) Set. 265. Unless otherwise specially prescribed, Clerk to ad- 
the clerk of the probate court shall have power to adminis- oaths, ete. 
ter all oaths necessary and proper to be taken, touching any 
matter pending in the probate court, or in any manner con- 
nected with any proceedings of which the court has juris- 
diction, and he shall have power to issue citations and sub- 
penas upon the application of any party, without the order 
of the judge,.except in those cases in which such order is 
specially required by law for‘the issuing of a citation. 

(998.) Sec. 266. All writs and processes issuing from Process to be 
the probate court shall be signed by the clerk, and authen- clerks and un- 
ticated with the seal of the court, except subpenas, notices mene 
and publications, which need not be under seal. 

(999.) Sc. 267. The practice in the district court shall Practice in 
be applicable to proceedings in the probate court, so far as applicable. 
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the same. does not conflict with any enactment specially ap- 
plicable to the probate court, or is not inconsistent with the 
provisions of this act, or the act to provide for the appoint- 
ment, and prescribe the duties of guardians. For the pur- 

pose of taking the testimony of a witness, or witnesses, in 
other counties of this Territory, or in other Territories, 
States and countries, a commission: may be issued whenever, 

a in the discretion of the court, or of the probate judge, the 
same may be ordered, and when ordered, the formalities 
attending the issuance, execution and return thereof, shall 
be similar to those prescribed in the case of a commission 
issued from the district court so far as the same are appli- 

~ cable; when issued ez parte, no cross-interrogations shall 
be necessary, unless by direction of the court, or probate 
judge, nor shall notice be necessary, unless the court, or 
- judge, shall so order. The court, or judge may annex cross- 


interrogatories, or may refer the matter to a referee to be- 


appointed by him for that purpose, and when notice is so 
ordered, the court, or judge, shall prescribe the mode of 
giving such notice, whether by personal notice, or by post- 
- ing notices, or by publication. 
Attorney (1000.) Szc. 268. When, upon any proceeding in an 


once appoint- % z e 
ed shall rep- estate, an attorney has been appointed for minors and ab- 


Y t ti 
in other pro- sent persons in interest in the estate, such attorney shall 
- represent such parties in any subsequent proceedings had ; 
unless, on such subsequent proceedings, another person be 
appointed, and provided such attorney be present in court 
in such subsequent proceedings. When any such attorney 
- has been appointed, and when the probate judge has ap- 
pointed a referee to take proofs, make computations, or per- 
form other service, a reasonable compensation may be 
allowed, out of the estate, to such attorney and to such 
referee, for the services he may have rendered. 
Decree rela- (1001.) Sac. 269. When a decree is made, setting apart 
tive to home- . e . . 
stead, and ef- a homestead, or making distribution of real estate, or deter- 
ect thereof. as e e 
mining any other matter, affecting the title to real estate, a 
certified copy of such decree shall be recorded in the office 
of the recorder of the county in which the land is situated. 
Costs by | (1002.) Szc. 270. Where it is not otherwise prescribed 
whom paid in : 
certain cases. by law, the probate court, or the superior court.on appeal 
may, in its discretion, order costs to be paid by any party to 
the proceedings, or out of the estate, as justice may re- 
quire; execution for the costs may issue out of the probate 


court. 
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(1003.) Szc. 271. When the order, or decree, appoint- Effects of acts 
of adminis- 
ing an executor, or administrator, or guardian, shall be re- trator when 
versed on appeal, all lawful acts in administration upon the versed. 
estate, performed by such executor, or administrator, or 


guardian, if he shall qualify, shall be as valid as if such | i 
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order, or decree, had been affirmed. When any executor, or 
administrator, resigns, or is removed, a successor may be 
appointed, if a necessity therefor exists, without again prov- 
ing the death and residence of the testator, or intestate. 

(1004.) Sro. 272. Where it is not otherwise prescribed Costs by || 
by law, the probate court, or the superior court, on appeal 
may, in its discretion, order costs to be paid by any party to 
the proceedings, or out of the estate, as justice may require ; 
execution for the costs may issue out of the probate court. 

(1005.) Sze. 273, The estates of persons deceased prior Estates of | 
to the passage of this act shall be settled in accordance ceased qo pror 
herewith so far as practicable. 
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Persons 
knowingly a 
party to 
wrongful con- 
veyance, etc., 
guilty of 
fraud, 


COMPILED LAWS OF UTAH. 


TITLE XV. 


GENERAL PROVISIONS RELATING TO FRAUDULENT CONVEYANCES 
AND CONTRACTS. 


SECTION. SECTION. 
1006. Persons knowingly a party to 1014. Certain contracts to be void unless 
wrongful conveyance, etc., guilty, in writing. 
of fraud. 1015. Contracts for the sale of goods ex- 
1007. Obtaining property by means of ceeding three hundred dollars. 
: false pretenses. 1016. When sale, etc., to be presumed 
1008. Liable in damages. ‘ fraudulent, unless followed by 
1009. False representations and pre- change of possession. 
tenses relative to mines. 1017. Conveyances to hinder or defraud 
1010. Requisites to convey certain inter- creditors. 
ests in lands, 1018. Certain conveyances, etc., void as 
1011. Qualification of last section.” against heirs, etc. 
1012. Conveyance with intent to de- 1019. Instruments may be signed by 
fraud. agent, 


1018. Deeds of gift, etc., for use of per- 
sons making, void as to creditors. 


An Act in relation to defrauding and cheating or swindling. (1) 


[Approved January 20, 1865.] 


(1006.) Src. 1. Be it enacted by the Governor and Leg- 
istative Assembly of the Territory of Utah: That any 
person in any manner knowingly a party to wrongfully 
conveying any land or land claim or improvement thereon, 
any bond, execution or any other description of property 
with intent to deceive or defraud, or to delay or defeat the 
payment of just debts, or who shall sell or exchange any 
description of property which he at the time knows is adul- 
terated, damaged or diseased, without first truly informing 
the purchaser concerning the actual condition or quality of 
said property, shall be deemed guilty of fraud, and shall, 
on conviction thereof, be fined not exceeding one thousand 
dollars, or be imprisoned in the county jail not exceeding 
one year, at daily hard labor, during customary hours, up- 


(1) This act was repealed by the “Act to establish a penal code,” but as section 
(1009.) refers to the act, it is included in this compilation. 
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on the streets, highways and public works and building